SECTION-BY-SECTION ANALYSISAND DISCUSSION

Sec. 1. Short Title; References; Table of Contents. The short title of this measure is the Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005 ( the“Act”).

TITLE . NEEDS-BASED BANKRUPTCY

Sec. 101. Conversion. Under current law, section 706(c) of the Bankruptcy Code providesthat a
court may not convert achapter 7 case unless the debtor requests such conversion. Section 101 of the
Act amends this provision to allow a chapter 7 case to be converted to a case under chapter 12 or
chapter 13 on request or consent of the debtor.

Section 102. Dismissa or Converson This provison implements the legidation’s principa consumer
bankruptcy reforms. needs-based debt relief. Under section 707(b) of the Bankruptcy Code, a
chapter 7 casefiled by a debtor who isan individua may be dismissed for substantia abuse only on
motion of the court or the United States trustee. It pecifically prohibits such dismissal a the suggestion

of any party in interest.

Section 102 of the Act revises current law in severa sgnificant respects. Fird, it amends
section 707(b) of the Bankruptcy Code to permit —in addition to the court and the United States
trustee — a trustee, bankruptcy administrator, or aparty in interest to seek dismissa or converson of a
chapter 7 case to one under chapter 11 or 13 on consent of the debtor, under certain circumstances.
In addition, section 102 of the Act changes the current stlandard for dismissal from * substantia abuse”
to “abuse.” Section 102 of the Act dso amends Bankruptcy Code section 707(b) to mandate a
presumption of abuse if the debtor’ s current monthly income (reduced by certain specified amounts)
when multiplied by 60 is not less than the lesser of 25 percent of the debtor’ s nonpriority unsecured
claims or $6,000 (whichever is greater), or $10,000.

To determine whether the presumption of abuse gpplies under section 707(b) of the
Bankruptcy Code, section 102(a) of the Act specifies certain monthly expense amounts that are to be
deducted from the debtor’ s “current monthly income” (a defined term). These expense itemsinclude:

. the gpplicable monthly expenses for the debtor as well as for the debtor’ s dependents and
spousein ajoint case (if the spouse is not otherwise a dependent) specified under the Interna
Revenue Service s Nationad Standards (with provision for an additiona five percent for food
and clothing if the debtor can demondtrate that such additiond amount is reasonable and
necessary) and the IRS Loca Standards;

. the actual monthly expenses for the debtor, the debtor’ s dependents, and the debtor’ s spouse
inajoint case (if the spouseis not otherwise a dependent) for the categories specified by the
Internal Revenue Service as Other Necessary Expenses,



. reasonably necessary expenses incurred to maintain the safety of the debtor and the debtor’s
family from family violence as specified in section 309 of the Family Violence Prevention and
Services Act or other gpplicable federa law, with provison for the confidentidity of these

EXpenses,

. reasonably necessary expenses for hedth insurance, disability insurance, and hedlth savings
account expenditures for the debtor, the debtor’ s spouse, and dependents of the debtor;

. the debtor’ s average monthly payments on account of secured debts and priority clams as
explained below; and

. if the debtor isdigible to be adebtor under chapter 13, the actua administrative expenses of
administering a chapter 13 plan for the district in which the debtor resides, up to 10 percent of
projected plan payments, as determined under schedules issued by the Executive Office for
United States Trustees.

With respect to secured debts, Section 102(a)(2)(C) of the Act specifiesthat the debtor’s
average monthly payments on account of secured debts is calculated as the sum of the following divided
by 60: (1) dl amounts scheduled as contractudly due to secured creditors for each month of the 60-
month period following filing of the case; and (2) any additiona payments necessary, in filing aplan
under chapter 13, to maintain possession of the debtor’ s primary residence, motor vehicle or other
property necessary for the support of the debtor and the debtor’ s dependents, that serves as collateral
for secured debits.

With respect to priority claims, section 102()(2)(C) of the Act specifies that the debtor’s
expenses for payment of such dams (including child support and dimony clams) is caculated asthe
total of such debts divided by 60.

The provison permits a debtor, if applicable, to deduct from current monthly income the
continuation of actual expenses paid by the debtor that are reasonable and necessary for the care and
support of an ederly, chronicaly ill, or disabled household member or member of the debtor’s
immediate family (providing such individua is unable to pay for these expenses).

Under section 102, adebtor may aso deduct the actua expenses for each dependent child of a
debtor to attend a private or public ementary or secondary school of up to $1,500 per child if the
debtor: (1) documents such expenses, and (2) provides a detailed explanation of why such expenses
are reasonable and necessary. In addition, the debtor must explain why such expenses are not dready
accounted for under any of the Internal Revenue Service National and Loca Standards, and Other

Expenses categories.

Other expensesthat a debtor may clam include additiond housing and utilities alowances
based on the debtor’ s actua home energy expensesif the debtor documents such expenses and
demondtrates that they are reasonable and necessary.



While the Act replaces the current law’ s presumption in favor of granting relief requested by a
chapter 7 debtor with a presumption of abuse (if gpplicable under the income and expense andysis
previoudy described), this presumption may be rebutted only under certain circumstances. Section
102(a)(2)(C) of the Act amends Bankruptcy Code section 707(b) to provide that the presumption of
abuse may be rebutted only if: (1) the debtor demondtrates specid circumstances, such as a serious
medica condition or acal or order to active duty in the Armed Forces, to the extent such specid
circumgtances judtify additiond expenses or adjustments of current monthly income for which thereis
no reasonable aternative; and (2) the additiona expenses or adjustments cause the product of the
debtor’ s current monthly income (reduced by the specified expenses) when multiplied by 60 to be less
than the lesser of 25 percent of the debtor’s nonpriority unsecured claims, or $6,000 (whichever is
greater); or $10,000. In addition, the debtor must itemize and document each additional expense or
income adjustment as well as provide a detailed explanation of the specid circumstances that make
such expense or adjustment necessary and reasonable. In addition, the debtor must attest under oath to
the accuracy of any information provided to demongtrate that such additiona expense or adjustment is
required.

To implement these needs-based reforms, the Act requires the debtor to file, as part of the
schedules of current income and current expenditures, a statement of current monthly income. This
gatement must show: (1) the caculations that determine whether a presumption of abuse arises under
section 707(b) (as amended), and (2) how each amount is calculated.

An exception to the needs-based test applies with respect to a debtor who is adisabled veteran
whose indebtedness occurred primarily during a period when the individua was on active duty (as
defined in 10 U.S.C. § 101(d)(1)) or performing a homeland defense activity (as defined in 32 U.S.C.
§901(1)).

In a case where the presumption of abuse does not apply or has been rebutted, section
102(a)(2)(C) of the Act amends Bankruptcy Code section 707(b) to require a court to consider
whether: (1) the debtor filed the chapter 7 case in bad faith; or (2) the totdity of the circumstances of
the debtor’ s financial Stuation demondtrates abuse, including whether the debtor wantsto reject a
personal services contract and the debtor’ s financial need for such rejection.

Under section 102(a)(2)(C) of the Act, a court may on its own initiative or on motion of a party
ininterest in accordance with rule 9011 of the Federal Rules of Bankruptcy Procedure, order a
debtor’ s attorney to remburse the trustee for al reasonable costs incurred in prosecuting a section
707(b) motion if: (1) atrustee files such motion; (2) the motion is granted; and (3) the court finds that
the action of the debtor’ s atorney in filing the case under chapter 7 violated rule 9011. If the court
determines that the debtor’ s attorney violated rule 9011, it may on its own initiative or on motion of a
party ininterest in accordance with such rule, order the assessment of an gppropriate civil pendty
againg debtor’s counsdl and the payment of such penalty to the trustee, United States trustee, or
bankruptcy adminigtrator. This provison clarifies that a motion for costs or the impaosition of acivil
pendty must be made by a party in interest or by the court itsdlf in accordance with rule 9011.



Section 102(8)(2)(C) of the Act provides that the signature of an attorney on a petition,
pleading or written motion shal congtitute a certification that the attorney has. (1) performed a
reasonable investigation into the circumstances that gave rise to such document; and (2) determined that
such document is well-grounded in fact and warranted by existing law or agood faith argument for the
extengon, modification, or reversa of existing law and does not condtitute an abuse under section
707(b)(2). Inaddition, such attorney’ s signature on the petition congtitutes a certification that the
atorney has no knowledge after an inquiry that the information in the schedules filed with the petition is
incorrect.

Section 102(a)(2)(C) of the Act amends section 707(b) of the Bankruptcy Code to permit a
court on its own initiative or motion by a party in interest in accordance with rule 9011 of the Federd
Rules of Bankruptcy Procedure to award reasonable costs (including reasonable atorneys fees) in
contesting a section 707(b) motion filed by aparty in interest (other than atrustee, United States trustee
or bankruptcy adminigtrator) if the court: (1) does not grant the section 707(b) motion; and (2) finds
that either the movant violated rule 9011, or the atorney (if any) who filed the motion did not comply
with section 707(b)(4)(C) and such was made soldly for the purpose of coercing a debtor into waiving
aright guaranteed under the Bankruptcy Code to such debtor.  An exception applies with respect to a
movant that isa“smdl business’ with aclam in an aggregate amount of lessthan $1,000. A smdl
business, for purposes of this provision, is defined as an unincorporated business, partnership,
corporation, association or organization that engages in commercia or business activities and employs
lessthan 25 full-time employees. The number of employees of awhally owned subsdiary includesthe
employees of the parent and any other subsidiary corporation of the parent. Section 102(a)(2)(C) of
the Act darifiesthat the motion for costs must be made by a party in interest or by the court. Theuse
of the phraseology in this provision, "in accordance with rule 9011 of the Federal Rules of Bankruptcy
Procedure,” isintended to indicate that the procedures for the motion of a party in interest or a court
acting on its own initiative are the procedures outlined in rule 9011(c).

The Act includes two “ safe harbors’ with respect to its needs-based reforms. One safe harbor
dlowsonly ajudge, United States trustee, or bankruptcy administrator to file a section 707(b) motion
(based on the debtor’ s ability to repay, bad faith, or the totality of the circumstances) if the chapter 7
debtor’ s current monthly income (or in ajoint case, the income of the debtor and the debtor’ s spouse)
fdls below the state median family income for afamily of equa or lesser Sze (adjusted for larger Szed
families), or the state median family income for one earner in the case of a one-person household.

The Act’s second safe harbor only pertains to a motion under section 707(b)(2), that is, a
motion to dismiss based on a debtor’ s ability to repay. 1t does not dlow ajudge, United States
trustee, bankruptcy adminigtrator or party in interest to file such motion if the income of the debtor
(including a veteran, as that term is defined in 38 U.S.C. § 101) and the debtor’ s spouse isless than
certain monetary thresholds. This provison does not consider the nonfiling spouse’ sincome if the
debtor and the debtor’ s spouse are separated under applicable nonbankruptcy law, or the debtor and
the debtor’ s spouse are living separate and apart, other than for the purpose of evading section
707(b)(2). The debtor must file a statement under pendty of perjury specifying that he or she meets



one of these criteria. In addition, the statement must disclose the aggregate (or best estimate) of the
amount of any cash or money payments received from the debtor’ s spouse attributed to the debtor’s
current monthly income.

Section 102(b) of the Act amends section 101 of the Bankruptcy Code to define “current
monthly income’ as the average monthly income that the debtor receives (or in ajoint case, the debtor
and debtor’ s spouse receive) from dl sources, without regard to whether it is taxable income, in a
specified six-month period preceding the filing of the bankruptcy case.  The Act specifies that the Six-
month period is determined as ending on the last day of the calendar month immediately preceding the
filing of the bankruptcy case, if the debtor files the statement of current income required by Bankruptcy
Code section 521. If the debtor does not file such schedule, the court determines the date on which
current incomeis calculated.

“Current monthly income” includes any amount paid by any entity other than the debtor (or, ina
joint case, the debtor and the debtor's spouse if not otherwise a dependent) on aregular basis for the
household expenses of the debtor or the debtor's dependents (and, the debtor's spouse in ajoint case,
if not otherwise a dependent). 1t excludes Socia Security Act benefits and payments to victims of war
crimes or crimes againgt humanity on account of their atus as victims of such crimes. In addition, the
Act provides that current monthly income does not include payments to victims of internationd or
domestic terrorism as defined in section 2331 of title 18 of the United States Code on account of their
datus as victims of such terrorism.

Section 102(c) of the Act amends section 704 of the Bankruptcy Code to require the United
States trustee or bankruptcy administrator in a chapter 7 case where the debtor is an individud to: (1)
review dl materidsfiled by the debtor; and (2) file a statement with the court (within ten days following
the mesting of creditors held pursuant to section 341 of the Bankruptcy Code) as to whether or not the
debtor’ s case should be presumed to be an abuse under section 707(b). The court must provide a
copy of such statement to al creditors within five days after itsfiling. Within 30 days of the filing of
such statement, the United States trustee or bankruptcy administrator must file either: (1) amotion
under section 707(b); or (2) a statement setting forth the reasons why such motion is not gppropriate in
any case where the debtor’ s filing should be presumed to be an abuse and the debtor’ s current monthly
income exceeds certain monetary thresholds.

In achapter 7 case where the presumption of abuse applies under section 707(b), section
102(d) of the Act amends Bankruptcy Code section 342 to require the clerk to provide written notice
to dl creditors within ten days after commencement of the case stating that the presumption of abuse
gopliesin such case.

Section 102(e) of the Act provides that nothing in the Bankruptcy Code limits the ability of a
creditor to give information to ajudge (except for information communicated ex parte, unless otherwise
permitted by gpplicable law), United States trustee, bankruptcy administrator, or trustee.

Section 102(f) of the Act adds a provision to Bankruptcy Code section 707 to permit the court



to dismiss a chapter 7 case filed by a debtor who is an individua on motion by avictim of a crime of
violence (as defined in section 16 of title 18 of the United States Code) or a drug trafficking crime (as
defined in section 924(c)(2) of title 18 of the United States Code). The case may be dismissed if the
debtor was convicted of such crime and dismissd isin the best interest of the victims, unless the debtor
establishes by a preponderance of the evidence that the filing of the case is necessary to satisfy aclam
for adomestic support obligation.

Section 102(g) of the Act amends section 1325(a) of the Bankruptcy Code to require the
court, as acondition of confirming a chapter 13 plan, to find that the debtor’ s action in filing the case
was in good faith.

Section 102(h) of the Act amends section 1325(b)(1) of the Bankruptcy Code to specify that
the court must find, in confirming a chapter 13 plan to which there has been an objection, that the
debtor’ s digposable income will be paid to unsecured creditors. It also amends section 1325(b)(2)'s
definition of digposable income. As defined under this provison, the term meansincome received by
the debtor (other than child support payments, foster care payments, or certain disability payments for a
dependent child) less amounts reasonably necessary to be expended for: (1) the maintenance or
support of the debtor or the debtor’ s dependent; (2) adomestic support obligation that first becomes
due after the case isfiled; (3) charitable contributions (as defined in Bankruptcy Code section
548(d)(3)) to aqudified religious or charitable entity or organization (as defined in Bankruptcy Code
section 548(d)(4)) in an amount that does not exceed 15 percent of the debtor’ s gross income for the
year in which the contributions are made; and (4) if the debtor is engaged in business, the payment of
expenditures necessary for the continuation, preservation, and operation of the business. Asamended,
section 1325(b)(3) provides that the amounts reasonably necessary to be expended under section
1325(b)(2) are determined in accordance with section 707(b)(2)(A) and (B) if the debtor’sincome
exceeds certain monetary thresholds.

Section 102(i) of the Act amends Bankruptcy Code section 1329(a) to require the amounts
paid under a confirmed chapter 13 plan to be reduced by the actual amount expended by the debtor to
purchase hedlth insurance for the debtor and the debtor’ s dependents (if those dependents do not
otherwise have such insurance) if the debtor documents the cost of such insurance and demonsirates
such expense is reasonable and necessary, and the amount is not otherwise alowed for purposes of
determining disposable income under section 1325(b). If the debtor previoudy paid for hedth
insurance, the debtor must demondtrate that the amount is not materialy greater than the amount the
debtor previoudy paid. If the debtor did not previoudy have such insurance, the amount may not be
not materialy larger than the reasonable cost that would be incurred by a debtor with smilar
characterigtics. Upon request of any party in interest, the debtor must file proof that a hedth insurance
policy was purchased.

Section 102(j) of the Act amends section 104 of the Bankruptcy Code to provide for the
periodic adjustment of monetary amounts specified in sections 707(b) and 1325(b)(3) of the
Bankruptcy Code, as amended by this Act.



Section 102(k) adds to section 101 of the Bankruptcy Code a definition of “median family
income”

Sec. 103. Sense of Congress and Study. Section 103(a) of the Act expresses the sense of Congress
that the Secretary of the Treasury has the authority to ater the Internal Revenue Service expense
standards to set guidelines for repayment plans as needed to accommodate their use under section
707(b) of the Bankruptcy Code, as amended. Section 103(b) requires the Executive Office for United
States Trugtees to submit areport within two years from the date of the Act’s enactment regarding the
utilization of the Internd Revenue Service expense standards for determining the current monthly
expenses of a debtor under section 707(b) and the impact that the application of these standards has
had on debtors and the bankruptcy courts. The report may include recommendations for amendments
to the Bankruptcy Code that are congstent with the report’ s findings.

Sec. 104. Notice of Alternatives. Section 104 of the Act amends section 342(b) of the Bankruptcy
Code to require the clerk, before the commencement of a bankruptcy case by an individual whose
debts are primarily consumer debts, to supply such individua with awritten notice containing: (1) a brief
description of chapters 7, 11, 12, and 13 and the generd purpose, benefits, and costs of proceeding
under each of these chapters; (2) the types of services available from credit counseling agencies, (3) a
gatement advising that a person who knowingly and fraudulently conceals assets or makes afase oath
or statement under penalty of perjury in connection with a bankruptcy case shall be subject to fine,
imprisonment, or both; and (4) a tatement warning that al information supplied by a debtor in
connection with the case is subject to examination by the Attorney General.

Sec. 105. Debtor Financial Management Training Test Program. Section 105 of the Act requires the
Director of the Executive Office for United States Trustees to: (1) consult with awide range of debtor
education experts who operate financid management education programs,; and (2) develop afinancid
management training curriculum and materias that can be used to teach individua debtors how to
manage their finances better. The Director must select six judicid didricts to test the effectiveness of
the financid management training curriculum and materids for an 18-month period beginning not later
than 270 days after the Act’s enactment date. For these six didtricts, the curricula and materias must
be used as the ingtructiond persona financid management course required under Bankruptcy Code
section 111. Over the period of the study, the Director must evauate the effectiveness of the
curriculum and materids aswell as congder asample of existing consumer education programs (such as
those described in the Report of the National Bankruptcy Review Commission) that are representative
of consumer education programs sponsored by the credit industry, chapter 13 trustees, and consumer
counsding groups.  Not later than three months after concluding such evauation, the Director must
submit to Congress a report with findings regarding the effectiveness and cost of the curricula, materids,
and programs.

Sec. 106. Credit Counsdling. Section 106(a) of the Act amends section 109 of the Bankruptcy Code
to require an individuad — as a condition of digibility for bankruptcy relief —to receive credit counsdling
within the 180-day period preceding the filing of a bankruptcy case by such individud. The credit

counseling must be provided by an approved nonprofit budget and credit counseling agency consisting




of either an individua or group briefing (which may be conducted telephonicdly or viathe Internet) that
outlined opportunities for available credit counsding and assisted the individud in performing a budget
andyds. Thisrequirement does not gpply to a debtor who resides in a digtrict where the United States
trustee or bankruptcy administrator has determined that approved nonprofit budget and credit
counsdling agencies in that district are not reasonably able to provide adequate services to such
individuas. Although such determination must be reviewed annudly, the United States trustee or
bankruptcy administrator may disapprove a nonprofit budget and credit counsding agency at any time.

A debtor may be temporarily exempted from this requirement if he or she submits to the court a
certification that: (1) describes exigent circumstances meriting awaiver of thisrequirement; (2) Sates
that the debtor requested credit counsdling services from an approved nonprofit budget and credit
counsdling agency, but was unable to obtain such services within the five-day period beginning on the
date the debtor made the request; and (3) is satisfactory to the court. This exemption terminates when
the debtor meets the requirements for credit counseling participation, but not longer than 30 days after
the caseisfiled, unless the court, for cause, extends this period up to an additional 15 days.

In addition, the mandatory credit counsdling requirement does not apply to a debtor whom the
court determines, after notice and a hearing, is unable to complete this requirement because of
incapacity, disahility, or active military duty in amilitary combeat zone. Incgpacity, under this provison,
means the debtor isimpaired by reason of mentd illness or menta deficiency so that the debtor is
incapable of redizing and making rationa decisons with respect to his or her financid respongbilities.
Disability, under this provision, means the debtor is so physicaly impaired as to be unable, after
reasonable effort, to receaive credit counseling whether by participating in person, or viatelephone or
Internet briefing.

Section 106(b) of the Act amends section 727(a) of the Bankruptcy Code to deny a discharge
to a chapter 7 debtor who fallsto complete a persond financia management ingtructional course. This
provision, however, does not apply if the debtor resides in a district where the United States trustee or
bankruptcy administrator has determined that the gpproved ingtructional coursesin that digtrict are not
adequate. Such determination must be reviewed annualy by the United States trustee or bankruptcy
adminigtrator. 1n addition, it does not apply to a debtor whom the court determines, after notice and a
hearing, is unable to complete this requirement because of incapacity, disability, or active military duty in
amilitary combat zone.

Section 106(c) of the Act amends section 1328 of the Bankruptcy Code to deny adischargeto
a chapter 13 debtor who failsto complete a persond financid management ingructiona course. This
requirement does not apply if the debtor resides in adistrict where the United States trustee or
bankruptcy administrator has determined that the gpproved ingtructional coursesin that digtrict are not
adequate. Such determination must be reviewed annually by the United States trustee or bankruptcy
adminigtrator. In addition, it does not apply to a debtor whom the court determines, after notice and a
hearing, is unable to complete this requirement because of incapacity, disability, or active military duty in
amilitary combat zone.



Section 106(d) of the Act amends section 521 of the Bankruptcy Code to require a debtor
who isan individud to file with the court: (1) a certificate from an gpproved nonprofit budget and credit
counseling agency describing the services it provided the debtor pursuant to section 109(h); and (2) a
copy of the repayment plan, if any, that was developed by the agency pursuant to section 109(h).

Section 106(e) of the Act adds section 111 to the Bankruptcy Code requiring the clerk to
maintain apublicaly available list of gpproved: (1) credit counsding agencies that provide the services
described in section 109(h) of the Bankruptcy Code; and (2) persond financiad management
instructional courses. Section 106(e) further provides that the United States trustee or bankruptcy
administrator may only approve an agency or course provider under this provision pursuant to certain
specified criteria. Theseinclude, for example, if afeeis charged for such services by the agency or
course provider, the fee must be reasonable and such services must be provided without regard to
ability to pay thefee. If such agency or provider course is approved, the gpprova may only befor a
probationary period of up to Sx months. At the conclusion of the probationary period, the United
States trustee or bankruptcy administrator may only gpprove such agency or ingructional course for an
additiona one-year period and, thereafter for successive one-year periods, which has demonstrated
during such period that it met the standards et forth in this provison and can satisfy such sandardsin
the future.

Within 30 days after any find decision occurring after the expiration of theinitia probationary
period or after any subsequent two-year period, an interested person may seek judicid review of such
decision in the gppropriate United States district court. In addition, the district court, at any time, may
investigate the qudifications of a credit counsdling agency and request the production of documents to
ensure the agency’ s integrity and effectiveness. The digtrict court may remove a credit counseling
agency that does not meet the specified qudifications from the gpproved list. The United States trustee
or bankruptcy administrator must notify the clerk that a credit counsdling agency or indructiona course
is no longer approved and the clerk must remove such entity from the gpproved lis.

Section 106(e) prohibits a credit counsding agency from providing information to a credit
reporting agency as to whether an individua debtor has received or sought persona financia
management indruction. A credit counsgling agency that willfully or negligently fails to comply with any
requirement under the Bankruptcy Code with respect to a debtor shall be liable to the debtor for
damagesin an amount equd to: (1) actual damages sustained by the debtor as aresult of the violation,
and (2) any court costs or reasonable attorneys fees incurred in an action to recover such damages.

Section 106(f) of the Act amends section 362 of the Bankruptcy Code to provide thet if a
chapter 7, 11, or 13 case is dismissed due to the creation of a debt repayment plan, the presumption
that a case was not filed in good faith under section 362(c)(3) shdl not apply to any subsequent
bankruptcy case commenced by the debtor. 1t also provides that the court, on request of a party in
interest, must issue an order under section 362(c) confirming that the automatic stay has terminated.

Sec. 107. Schedules of Reasonable and Necessary Expenses. For purposes of section 707(b) of the
Bankruptcy Code, section 107 of the Act requires the Director of the Executive Office for United




States Trustees to issue schedules of reasonable and necessary adminigirative expenses (including
reasonable attorneys fees) relaing to the administration of a chapter 13 plan for each judicia digtrict
not later than 180 days after the date of enactment of the Act.

TITLEIl. ENHANCED CONSUMER PROTECTION
Subtitle A. Penaltiesfor Abusive Creditor Practices

Sec. 201. Promotion of Alternative Dispute Resolution  Subsection (&) of section 201 of the Act
amends section 502 of the Bankruptcy Code to permit the court, after a hearing on motion of the
debtor, to reduce a claim based in whole on an unsecured consumer debt by up to 20 percent if: (1)
the claim was filed by a creditor who unreasonably refused to negotiate a reasonagble dternative
repayment schedule proposed by an approved credit counsding agency on behaf of the debtor; (2) the
debtor’ s offer was made &t least 60 days before the filing of the case; (3) the offer provided for
payment of at least 60 percent of the debt over a period not exceeding the loan’s repayment period or
areasonable extenson thereof; and (4) no part of the debt is nondischargeable. The debtor hasthe
burden of proving by clear and convincing evidence that: (1) the creditor unreasonably refused to
congder the debtor’s proposal; and (2) the proposed dternative repayment schedule was made prior
to the expiration of the 60-day period. Section 201(b) amends section 547 of the Bankruptcy Code to
prohibit the avoidance as a preferentid transfer a payment by a debtor to a creditor pursuant to an
dternative repayment plan created by an approved credit counsding agency.

Sec. 202. Effect of Discharge. Section 202 of the Act amends section 524 of the Bankruptcy Codein
two respects. Firg, it providesthat the willful fallure of a creditor to credit payments received under a
confirmed chapter 11, 12, or 13 plan condtitutes a violation of the discharge injunction if the creditor’s
action to collect and fallure to credit paymentsin the manner required by the plan caused materid injury
to the debtor. This provision does not gpply if the order confirming the plan is revoked, the planisin
default, or the creditor has not received payments required to be made under the plan in the manner
prescribed by the plan. Second, section 202 amends section 524 of the Bankruptcy Code to provide
that the discharge injunction does not gpply to a creditor having a clam secured by an interest in red
property that is the debtor’s principa resdence if the creditor communicates with the debtor in the
ordinary course of business between the creditor and the debtor and such communication is limited to
seeking or obtaining periodic payments associated with avalid security interest in lieu of the pursuit of
inrem relief to enforce the lien.

Sec. 203._Discouraging Abuse of Reaffirmation Agreement Practices. Section 203 of the Act
effectuates a comprehensive overhaul of the law gpplicable to reaffirmation agreements. Subsection (a)
amends section 524 of the Bankruptcy Code to mandate that certain specified disclosures be provided
to adebtor at or before the time he or she Signs a reaffirmation agreement.  These specified
disclosures, which are the only disclosures required in connection with a resffirmation agreement, must
be in writing and be made clearly and conspicuoudy. In addition, the disclosure must include certain
advisories and explanations. At the eection of the creditor, the disclosure statement may include a




repayment schedule. If the debtor is represented by counsd, section 203(a) mandates that the attorney
file a certification sating that the agreement represents a fully informed and voluntary agreement by the
debtor, that the agreement does not impose an undue hardship on the debtor or any dependent of the
debtor, and that the attorney fully advised the debtor of the legd effect and consequences of such
agreement as wdll as of any default thereunder. In those instances where the presumption of undue
hardship applies, the atorney must aso certify that the debtor is able to make the payments required
under the reaffirmation agreement. Further, the debtor must submit a statement setting forth the
debtor’ s monthly income and actua current monthly expenditures. If the debtor is represented by
counsd and the debt being reaffirmed is owed to a credit union, amodified verson of this statement
may be used.

Notwithstanding any other provision of the Bankruptcy Code, section 203(a) permits a creditor
to accept payments from a debtor: (1) before and after the filing of a reaffirmation agreement with the
court; or (2) pursuant to a reaffirmation agreement that the creditor believes in good faith to be
effective. It further provides that the requirements specified in subsections (¢)(2) and (k) of section 524
are satidfied if the disclosures required by these provisions are given in good faith.

Where the amount of the scheduled payments due on the reaffirmed debt (as disclosed in the
debtor’ s statement) exceeds the debtor’ s available income, it is presumed for 60 days from the date on
which the reaffirmation agreement is filed with the court that the agreement presents an undue hardship.
The court must review such presumption, which can be rebutted by the debtor by a written statement
explaining the additiona sources of funds that would enable the debtor to make the required payments
on the reaffirmed debt. If the presumption is not rebutted to the satisfaction of the court, the court may
disapprove the reaffirmation agreement. No reaffirmation agreement may be disapproved without
notice and hearing to the debtor and creditor. The hearing must be concluded before the entry of the
debtor’ sdischarge. The requirements set forth in this paragraph do not apply to reaffirmation
agreementsiif the creditor is a credit union.

Section 203(b) amends title 18 of the United States Code to require the Attorney Generd to
designate a United States Attorney for each judicia digtrict and to appoint a Federa Bureau of
Investigation agent for each field office to have primary law enforcement responsibilities for violations of
sections 152 and 157 of title 18 with respect to abusive reaffirmation agreements and materialy
fraudulent statements in bankruptcy schedules that are intentiondly false or mideading. In addition,
section 203(b) provides that the designated United States Attorney has primary responsibility with
respect to bankruptcy investigations under section 3057 of title 18. Section 203(b) further provides
that the bankruptcy courts must establish procedures for referring any case in which amateridly
fraudulent bankruptcy schedule has been filed.

Sec. 204. Preservation of Claims and Defenses Upon Sale of Predatory Loans.  Section 204 of the
Act adds a provision to section 363 of the Bankruptcy Code with respect to sdes of any interest ina
consumer transaction that is subject to the Truth in Lending Act or any interest in a consumer credit
contract (as defined in section 433.1 of title 16 of the Code of Federd Regulations). It provides that
the purchaser of such interest remains subject to al claims and defenses that are related to such assets




to the same extent as that person would be subject to if the sale was not conducted under section 363.

Sec. 205. GAO Study and Report on Reaffirmation Agreement Process. Section 205 of the Act
directs the Comptroller Generd of the United States to report to Congress on how consumers are
treated in connection with the reaffirmation agreement process. Thisreport must include: (1) the
policies and activities of creditors with respect to reaffirmation agreements, and (2) whether such
consumers are fully, fairly, and consstently informed of their rights under the Bankruptcy Code. The
report, which must be completed not later than 18 months after the date of enactment of this Act, may
include recommendations for legidation to address any abusve or coercive tactics found in connection
with the reaffirmation process.

SUBTITLE B. PRIORITY CHILD SUPPORT

Sec. 211. Definition of Domestic Support Obligation Section 211 of the Act amends section 101 of
the Bankruptcy Code to define a domestic support obligation as a debt that accrues before, on, or after
the date of the order for reief and that it includesinterest that accrues pursuant to gpplicable
nonbankruptcy law. Asdefined in the Act, the term includes a debt owed to or recoverable by: (1) a
spouse, former spouse, or child of the debtor, or such child's parent, legal guardian, or responsible
relative; or (2) agovernmenta unit. To qualify as adomestic support obligation, the debt must bein the
nature of dimony, maintenance, or support (including assstance provided by a governmenta unit),
without regard to whether such debt is expressly so designated. It must be established or subject to
establishment before, on, or after the date of the order of relief pursuant to: (1) a separation agreement,
divorce decree, or property settlement agreement; (2) an order of acourt of record; or (3) a
determination made in accordance with applicable nonbankruptcy law by a governmentd unit. 1t does
not gpply to adebt assgned to a nongovernmenta entity, unless it was assigned voluntarily by the
spouse, former spouse, child, or parent solely for the purpose of collecting the dett.

Sec. 212. Prioritiesfor Claims for Domestic Support Obligations. Section 212 of the Act amends
section 507(a) of the Bankruptcy Code to accord first priority in payment to alowed unsecured clams

for domestic support obligations that, as of the petition date, are owed to or recoverable by a pouse,
former spouse, or child of the debtor, or the parent, legal guardian, or responsible relative of such child,
without regard to whether such clam isfiled by the damant or by a governmenta unit on behaf of such
clamant, on the condition that funds received by such unit under this provision be applied and
distributed in accordance with nonbankruptcy law. Subject to these claims, section 212 accords the
same payment priority to alowed unsecured claims for domestic support obligations that, as of the
petition date, were assigned by a spouse, former spouse, child of the debtor, or such child' s parent,
legd guardian, or respongble rdative to a governmenta unit (unless the claimant assgned the clam
voluntarily for the purpose of collecting the debt), or are owed directly to or recoverable by a
governmenta unit under gpplicable nonbankruptcy law, on the condition that funds received by such
unit under this provision be applied and distributed in accordance with nonbankruptcy law. Wherea
trustee administers assets that may be available for payment of domestic support obligations under
section 507(8)(1) (as amended), administrative expenses of the trustee alowed under section



503(b)(2)(A), (2) and (6) of the Bankruptcy Code must be paid before such clams to the extent the
trustee administers assets that are otherwise available for the payment of these clams.

Sec. 213. Requirements To Obtain Confirmation and Discharge in Cases Involving Domestic Support
Obligetions. With respect to chapter 11 cases, section 213(1) adds a condition for confirmation of a
plan. It amends section 1129(a) of the Bankruptcy Code to provide that if a chapter 11 debtor is
required by judicid or adminigtrative order or statute to pay a domestic support obligation, then the
debtor must pay al amounts payable under such order or Satute that became payable postpetition asa
prerequisite for confirmation.

With respect to chapter 12 cases, section 213(2) of the Act amends section 1208(c) of the
Bankruptcy Code to provide that the failure of a debtor to pay any domestic support obligation that first
becomes payable postpetition is cause for conversion or dismissal of the case. Section 213(3) amends
Bankruptcy Code section 1222(a) to permit a chapter 12 debtor to propose a plan paying less than full
payment of al amounts owed for aclaim entitled to priority under Bankruptcy Code section
507(a)(1)(B) if al of the debtor’s projected disposable income for afive-year period is applied to
make payments under the plan. Section 213(4) of the Act amends Bankruptcy Code section 1222(b)
to permit a chapter 12 debtor to propose a plan that pays postpetition interest on claimsthat are
nondischargeable under Section 1228(a), but only to the extent that the debtor has disposable income
available to pay such interest after payment of dl adlowed daimsin full. Section 213(5) amends
Bankruptcy Code section 1225(a) to provide that if a chapter 12 debtor is required by judicia or
adminidrative order or statute to pay a domestic support obligation, then the debtor must pay such
obligations pursuant to such order or statute that became payable postpetition as a condition of
confirmation. Section 213(6) amends section Bankruptcy Code section 1228(a) to condition the
granting of a chapter 12 discharge upon the debtor’ s payment of certain postpetition domestic support
obligetions.

With respect to chapter 13 cases, section 213(7) of the Act amends Bankruptcy Code section
1307(c) to provide that the failure of a debtor to pay any domestic support obligation that first becomes
payable postpetition is cause for conversion or dismissa of the debtor’s case. Section 213(8) amends
Bankruptcy Code section 1322(a) to permit a chapter 13 debtor to propose a plan paying less than the
full amount of a claim entitled to priority under Bankruptcy Code section 507(8)(1)(B) if the plan
providesthat al of the debtor’s projected disposable income over afive-year period will be applied to
make payments under the plan.  Section 213(9) amends Bankruptcy Code section 1322(b) to permit a
chapter 13 debtor to propose a plan that pays postpetition interest on nondischargeable debts under
section 1328(a), but only to the extent that the debtor has disposable income available to pay such
interest after payment in full of al alowed dams. Section 213(10) amends Bankruptcy Code section
1325(a) to provide that if achapter 13 debtor isrequired by judicia or administrative order or statute
to pay a domestic support obligation, then the debtor must pay al such obligations pursuant to such
order or Satute that became payable postpetition as a condition of confirmation.  Section 213(11)
amends Bankruptcy Code section 1328(a) to condition the granting of a chapter 13 discharge on the
debtor’ s payment of certain postpetition domestic support obligations.



Sec. 214. Exceptions To Automatic Stay in Domestic Support Proceedings. Under current law,
section 362(b)(2) of the Bankruptcy Code excepts from the automatic stay the commencement or
continuation of an action or proceeding: (1) for the establishment of paternity; or (2) the establishment
or modification of an order for aimony, maintenance or support. It aso permits the collection of such
obligations from property that is not property of the estate. Section 214 makes severa revisonsto
Bankruptcy Code section 362(b)(2). Firgt, it replaces the reference to “ dimony, maintenance or
support” with “domestic support obligations.” Second, it adds to section 362(b)(2) actions or
proceedings concerning: (1) child custody or vigtation; (2) the dissolution of amarriage (except to the
extent such proceeding seeks divison of property that is property of the estate); and (3) domestic
violence. Third, it permits the withholding of income thet is property of the estate or property of the
debtor for payment of a domestic support obligation under ajudicia or adminigrative order aswdl as
the withholding, suspension, or redtriction of adriver’s license, or aprofessiond, occupationa or
recreationa license under state law, pursuant to section 466(a)(16) of the Socid Security Act. Fourth,
it authorizes the reporting of overdue support owed by a parent to any consumer reporting agency
pursuant to section 466(a)(7) of the Socia Security Act. Fifth, it permits the interception of tax refunds
as authorized by sections 464 and 466(a)(3) of the Socia Security Act or andogous state law. Sixth, it
alows medicd obligations, as specified under title IV of the Socia Security Act, to be enforced
notwithgtanding the automatic say.

Sec. 215. Nondischargesbility of Certain Debts for Alimony, Maintenance, and Support. Section 215
of the Act amends Bankruptcy Code section 523(a)(5) to provide that a“domestic support obligation”
(s defined in section 211 of the Act) is nondischargeable and eliminates Bankruptcy Code section
523(8)(18). Section 215(2) amends Bankruptcy Code section 523(c) to delete the reference to
section 523(a)(15) in that provision. Section 215(3) amends section 523(a)(15) to provide that
obligations to a gpouse, former spouse, or a child of the debtor (not otherwise described in section
523(a)(5)) incurred in connection with a divorce or separation or related action are nondischargeable
irrepective of the debtor’ sinability to pay such debts.

Sec. 216. Continued Liability of Property. Section 216(1) of the Act amends section 522(c) of the
Bankruptcy Code to make exempt property liable for nondischargeable domestic support obligations
notwithstanding any contrary provision of applicable nonbankruptcy law. Section 216(2) and (3) make
conforming amendments to sections 522(f)(1)(A) and 522(g)(2) of the Bankruptcy Code.

Sec. 217. Protection of Domestic Support Claims Againgt Preferentia Transfer Motions. Section 217
of the Act makes a conforming amendment to Bankruptcy Code section 547(c)(7) to provide that a
bona fide payment of a debt for a domestic support obligation may not be avoided as a preferentia
transfer.

Sec. 218. Digposable Income Defined. Section 218 of the Act amends section 1225(b)(2)(A) of the
Bankruptcy Code to provide that disposable income in a chapter 12 case does not include payments
for postpetition domestic support obligations.

Sec. 219. Cadllection of Child Support. Section 219 amends sections 704, 1106, 1202, and 1302 of




the Bankruptcy Code to require trusteesin chapter 7, 11, 12, and 13 cases to provide certain notices
to child support claimants and governmental enforcement agencies.  In addition, the Act conforms
internal statutory cross references to Bankruptcy Code section 523(a)(14A) and deletes the reference
to Bankruptcy Code section 523(a)(14) with respect to chapter 13, asthis provisonisinagpplicable to
that chapter.

Section 219(a) requires a chapter 7 trustee to provide written notice to a domestic support
clamant of the right to use the services of a state child support enforcement agency established under
sections 464 and 466 of the Socid Security Act in the state where the claimant resides for assstancein
collecting child support during and after the bankruptcy case. The notice must include the agency’s
address and telephone number as well as explain the claimant’ s right to payment under the applicable
chapter of the Bankruptcy Code. In addition, the trustee must provide written notice to the claimant
and the agency of such clam and include the name, address, and telephone number of the child support
clamant. At the time the debtor is granted a discharge, the trustee must notify both the child support
clamant and the agency that the debtor was granted a discharge as well as supply them with the
debtor’ s last known address, the last known name and address of the debtor’s employer, and the name
of each creditor holding a debt that is not discharged under section 523(8)(2), (4) or (14A) or holding a
debt that was reaffirmed pursuant to Bankruptcy Code section 524. A claimant or agency may request
the debtor’ s last known address from a creditor holding a debt that is not discharged under section
523(a)(2), (4) or (14A) or that is reaffirmed pursuant to section 524 of the Bankruptcy Code. A
creditor who discloses such information, however, is not ligble to the debtor or any other person by
reason of such disclosure. Subsections (b), (c), and (d) of section 219 of the Act impose comparable
requirements for chapter 11, 12, and 13 trustees.

Sec. 220. Nondischargeahility of Certain Educational Benefits and Loans. Section 220 of the Act
amends section 523(a)(8) of the Bankruptcy Code to provide that a debt for a qualified education loan
(as defined in section 221(e)(1) of the Internad Revenue Code) is nondischargeable, unless excepting
such debt from discharge would impose an undue hardship on the debtor and the debtor’ s dependents.

Subtitle C. Other Consumer Protections

Sec. 221. Amendments To Discourage Abusive Bankruptey Filings. Section 221 of the Act makes a
series of amendments to section 110 of the Bankruptcy Code. Firt, section 221 clarifiesthat the
definition of abankruptcy petition preparer does not include an attorney for a debtor or an employee of
an atorney under the direct supervison of such attorney. Second, it amends subsections (b) and (c) of
section 110 to provide that if abankruptcy petition preparer is not an individua, then an officer,
principa, responsible person, or partner of the preparer must Sgn certain documents filed in connection
with the bankruptcy case aswell as state the person’s name and address on such documents. Third, it
requires a bankruptcy petition preparer to give the debtor written notice (as prescribed by the Judicia
Conference of the United States) explaining that the preparer is not an attorney and may not practice
law or give legd advice. The notice may include examples of lega advice that a preparer may not
provide. Such notice must be signed by the preparer under pendty of perjury and the debtor and be
filed with any document for filing. Fourth, the petition preparer is prohibited from giving legd advice,



including with respect to certain pecified items. Fifth, it permits the Supreme Court to promulgate rules
or the Judicid Conference of the United States to issue guiddines for setting the maximum feesthat a
bankruptcy petition preparer may charge for services. Sixth, section 221 requires the preparer to notify
the debtor of such maximum fees. Seventh, it Specifies that the bankruptcy petition preparer must
certify that it complied with this notification requirement. Eighth, it requires the court to order the
turnover of any feesin excess of the value of the services rendered by the preparer within the 12-month
period preceding the bankruptcy filing. Ninth, section 221 providesthat dl fees charged by a preparer
may be forfeited if the preparer failsto comply with certain requirements specified in Bankruptcy Code
section 110, as amended by this provison. Tenth, it alows a debtor to exempt fees recovered under
this provison pursuant to Bankruptcy Code section 522(b). Eleventh, it specificaly authorizes the
court to enjoin a bankruptcy petition preparer who has violated a court order issued under section 110.
Twelfth, it generdly revises section 110's pendty provisions and requires such penatiesto be paid into
aspecid fund of the United States trustee for the purpose of funding the enforcement of section 110 on
anationa bass. With respect to Bankruptcy Administrator digtricts, the funds are to be deposited as
offsetting recel pts pursuant to section 1931 of title 28 of the United States Code.

Sec. 222. Sense of Congress. Section 222 of the Act expresses the sense of Congress that the states
should develop persond finance curriculafor usein e ementary and secondary schoals.

Sec. 223. Additiond Amendmentsto Title 11, United States Code.  Section 223 of the Act amends
section 507(a) of the Bankruptcy Code to accord atenth-level priority to claims for desath or persona
injuries resulting from the debtor’ s operation of a motor vehicle or vessel while intoxicated.

Sec. 224. Protection of Retirement Savingsin Bankruptcy. Theintent of section 224 is to expand the
protection for tax-favored retirement plans or arrangements that may not be aready protected under
Bankruptcy Code section 541(c)(2) pursuant to Patterson v. Shumate,! or other state or federa law.
Subsection (8) of section 224 of the Act amends section 522 of the Bankruptcy Code to permit a
debtor to exempt certain retirement funds to the extent those monies are in afund or account that is
exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue
Code and that have received a favorable determination pursuant to Internal Revenue Code section
7805 that isin effect as of the date of the commencement of the case. If the retirement moniesarein a
retirement fund that has not received a favorable determination, those monies are exempt if the debtor
demondtrates that no prior unfavorable determination has been made by a court or the Internd Revenue
Service, and the retirement fund is in substantia compliance with the applicable requirements of the
Internal Revenue Code. If the retirement fund falls to be in substantid compliance with applicable
requirements of the Interna Revenue Code, the debotor may claim the retirement funds as exempt if he
or sheis not materidly responsble for such fallure. This section dso gppliesto certain direct transfers
and rollover didributions. In addition, this provision ensures that the specified retirement funds are
exempt under sate aswell asfederd law.

1504 U.S. 753 (1992).



Section 224(b) amends section 362(b) of the Bankruptcy Code to except from the automatic
gtay the withholding of income from a debtor's wages pursuant to an agreement authorizing such
withholding for the benefit of a penson, profit-sharing, stock bonus, or other employer-sponsored plan
established under Interna Revenue Code section 401, 403, 408, 408A, 414, 457, or 501(c) to the
extent that the amounts withheld are used soldly to repay aloan from a plan as authorized by section
408(b)(1) of the Employee Retirement Income Security Act of 1974 or subject to Internal Revenue
Code section 72(p) or with respect to aloan from certain thrift savings plans. Section 224(b) further
provides that this exception may not be used to cause any loan made under a governmenta plan under
section 414(d) or a contract or account under section 403(b) of the Internal Revenue Code to be
construed to be a claim or debt within the meaning of the Bankruptcy Code.

Section 224(c) amends Bankruptcy Code section 523(a) to except from discharge any amount
owed by the debtor to a pension, profit-sharing, stock bonus, or other plan established under Internd
Revenue Code section 401, 403, 408, 408A, 414, 457, or 501(c) under aloan authorized under
section 408(b)(1) of the Employee Retirement Income Security Act of 1974 or subject to Interna
Revenue Code section 72(p) or with respect to aloan from certain thrift savings plans. Section 224(c)
further provides that this exception to discharge may not be used to cause any |loan made under a
governmental plan under section 414(d) or a contract or account under section 403(b) of the Interna
Revenue Code to be construed to be a claim or debt within the meaning of the Bankruptcy Code.

Section 224(d) amends Bankruptcy Code section 1322 to provide that a chapter 13 plan may
not materidly ater the terms of aloan described in section 362(b)(19) and that any amounts required to
repay such loan shall not condtitute “digposable income” under section 1325 of the Bankruptcy Code.

Section 224(e) amends section 522 of the Bankruptcy Code to impose a$1 million cap
(periodicdly adjusted pursuant to section 104 of the Bankruptcy Code to reflect changesin the
Consumer Price Index) on the vaue of the debtor’ sinterest in an individud retirement account
established under either section 408 or 408A of the Interna Revenue Code (other than asmplified
employee pension account under section 408(k) or a simple retirement account under section 408(p) of
the Internal Revenue Code) that a debtor may claim as exempt property. This limit applies without
regard to amounts attributable to rollover contributions made pursuant to section 402(c), 402(e)(6),
403(a)(4), 403(a)(5), or 403(b)(8) of the Internal Revenue Code and earnings thereon. The cap may
be increased if required in the interests of justice.

Sec. 225. Protection of Education Savings in Bankruptcy. Subsection (@) of section 225 of the Act
amends section 541 of the Bankruptcy Code to provide that funds placed not later than 365 days
before the filing of the bankruptcy case in a education individua retirement account are not property of
the edtaeif certain criteriaare met. First, the designated beneficiary of such account must be a child,
stepchild, grandchild or step-grandchild of the debtor for the taxable year during which funds were
placed in the account. A legdly adopted child or afogter child, under certain circumstances, may dso
qudify as a designated beneficiary. Second, such funds may not be pledged or promised to an entity in
connection with any extension of credit and they may not be excess contributions (as described in
section 4973(e) of the Interna Revenue Code). Funds deposited between 720 days and 365 days




before the filing date are protected to the extent they do not exceed $5,000. Similar criteria gpply with
respect to funds used to purchase atuition credit or certificate or to funds contributed to a qualified
gate tuition plan under section 529(b)(1)(A) of the Internad Revenue Code. Section 225(b) amends
Bankruptcy Code section 521 to require adebtor to file with the court arecord of any interest that the
debtor hasin an education individua retirement account or qualified state tuition program.

Sec. 226. Definitions. Subsection (@) of section 226 of the Act amends section 101 of the Bankruptcy
Code to add certain definitions with respect to debt relief agencies. Section 226(a)(1) defines an
“asssted person” as a person whose debts consst primarily of consumer debts and whose nonexempt
assets are less than $150,000. Section 226(a)(2) defines “ bankruptcy assistance” as any goods or
sarvices sold or otherwise provided with the express or implied purpose of giving information, advice,
or counsd; preparing documents for filing; or attending ameeting of creditors pursuant to section 341;
appearing in a case or proceeding on behaf of aperson; or providing legal representation in acase or
proceeding under the Bankruptcy Code. Section 226(a)(3) defines a“debt relief agency” as any
person (including a bankruptcy petition preparer) who provides bankruptcy assstance to an assisted
person in return for the payment of money or other valuable consderation. The definition specificaly
excludes certain entities. Firg, it does not gpply to a nonprofit organization exemption from taxation
under section 501(c)(3) of the Internal Revenue Code. Second, it is inapplicable to a creditor who
assisted such person to the extent the assistance pertained to the restructuring of any debt owed by the
person to the creditor. Third, the definition does not gpply to a depository indtitution (as defined in
section 3 of the Federd Deposit Insurance Act), or any federa or state credit union (as defined in
section 101 of the Federd Credit Union Act), aswell as any affiliate or subsidiary of such depository
ingtitution or credit union. Fourth, an author, publisher, distributor, or seller of works subject to
copyright protection under title 17 of the United States Code when acting in such capacity is not within
the ambit of this definition.

Section 226(b) amends section 104(B)(1) of the Bankruptcy Code to permit the monetary
amount st forth in the definition of an “asssted person” to be automaticaly adjusted to reflect the
change in the Consumer Price Index.

Sec. 227. Redtrictions on Debt Relief Agencies. Section 227 of the Act creates anew provision in the
Bankruptcy Code intended to proscribe certain activities of a debt relief agency. It prohibits such
agency from: (1) falling to perform any service tha it informed an asssted person it would provide; (2)
advisng an asssted person to make an untrue and mideading statement (or that upon the exercise of
reasonable case, should have been known to be untrue or mideading) in adocument filed in a
bankruptcy case; (3) misrepresenting the servicesit provides and the benefits that an assisted person
may receive as aresult of bankruptcy; and (4) advising an assisted person or prospective asssted
person to incur additiona debt in contemplation of filing for bankruptcy relief or for the purpose of
paying fees for services rendered by an attorney or petition preparer in connection with the bankruptcy
case. Any waiver by an assisted person of the protections under this provision are unenforcesble,
except againg a debt relief agency.

In addition, section 227 imposes pendties for the violation of section 526, 527 or 528 of the



Bankruptcy Code. First, any contract between a debt relief agency and an assisted person that does
not comply with these provisonsisvoid and may not be enforced by any state or federa court or by
any person, except an assisted person. Second, a debt relief agency is liable to an assisted person,
under certain circumstances, for any fees or charges paid by such person to the agency, actua
damages, and reasonable attorneys fees and costs. The chief law enforcement officer of a sate who
has reason to believe that a person has violated or is violating section 526 may seek to have such
violation enjoined and recover actud damages. Third, section 227 provides that the United States
digtrict court has concurrent jurisdiction of certain actions under section 526. Fourth, section 227
provides that sections 526, 527 and 528 preempt inconsistent state law. In addition, it provides that
these provisons do not limit or curtall the authority of afedera court, a state, or a subdivision or
insrumentdity of a dtate, to determine and enforce qudifications for the practice of law before the
federa court or under the laws of that sate.

Sec. 228. Disclosures. Section 228 of the Act requires adebt relief agency to provide certain
specified written notices to an asssted person. These include the notice required under section
342(b)(2) (as amended by this Act) as well asanatice advisng that: (1) dl information the asssted
person providesin connection with the case must be complete, accurate and truthful; (2) al assets and
ligbilities must be completely and accurately disclosed in the documents filed to commence the case,
including the replacement vaue of each asset (if required) after reasonable inquiry to establish such
vaue (3) current monthly income, monthly expenses and, in a chapter 13 case, disposable income,
must be stated after reasonable inquiry; and (4) the information an assisted person provides may be
audited and that the failure to provide such information may result in dismissal of the case or other
sanction including, in some ingtances, crimind sanctions.  In addition, the agency must supply certain
specified advisories and explanations regarding the bankruptcy process. Further, this provison requires
the agency to advise an assisted person (to the extent permitted under nonbankruptcy law) concerning
asst vauation, the caculation of disposable income, and the determination of exempt property.

Sec. 229. Requirements for Debt Relief Agencies. Section 229 adds a provision to the Bankruptcy
Code requiring a debt relief agency -- not later than five business days after the first date on which it
provides any bankruptcy assistance services to an assisted person (but prior to such assisted person's
bankruptcy petition being filed) -- to execute awritten contract with the assisted person. The contract
must specify dearly and conspicuoudy the services the agency will provide, the bas's on which fees will
be charged for such services, and the terms of payment. The asssted person must be given a copy of
the fully executed and completed contract in aform the person can retain. The debt rdlief agency must
include certain specified mandatory statements in any advertisement of bankruptcy assstance services
or regarding the benefits of bankruptcy that is directed to the generd public whether through the generd
media, seminars, specific mailings, telephonic or eectronic messages, or otherwise.

Sec. 230. GAO Study. Section 230 of the Act directs the Comptroller Generd of the United States to
study and prepare areport on the feashility, efficacy and cost of requiring trustees to supply certain
specified information about a debtor’ s bankruptcy case to the Office of Child Support Enforcement for
the purpose of determining whether a debtor has outstanding child support obligations.




Sec. 231. Protection of Persondly Identifiable Information. Section 231 of the Act darifiesthat it
gpplies to persondly identifiable information and does not preempt gpplicable nonbankruptcy law. In
addition, the provison specifies that court gpprova must be preceded by the gppointment of a privacy
ombudsman to effectuate the intent of this provison.

Subsection (&) amends Bankruptcy Code section 363(b)(1) to provide that if a debtor, in
connection with offering a product or service, disclosesto an individud apolicy prohibiting the transfer
of persondly identifiable information to persons unaffiliated with the debtor, and the policy isin effect at
the time of the bankruptcy filing, then the trustee may not sall or lease such information unless elther of
the following conditionsis satisfied: (1) the saleis consistent with such palicy; or (2) the court, after
gppointment of a consumer privacy ombudsman (pursuant to section 332 of the Bankruptcy Code, as
amended) and notice and hearing, the court approves the sale or lease upon due consideration of the
facts, circumstances, and conditions of the sdle or lease.

Section 231(b) amends Bankruptcy Code section 101 to add a definition of “persondly
identifiable information.” The term gpplies to information provided by an individud to the debtor in
connection with obtaining a product or service from the debtor primarily for persond, family, or
household purposes. It includesthe individud’s: (1) first name or initid and last name (whether given at
birth or adoption or legdly changed); (2) physica home address; (3) dectronic address, including an e-
mail address; (4) home telephone number; (5) Socid Security account number; or (vi) credit card
account number. The term dso includes information if it isidentified in connection with the above items:
(1) anindividud’s birth date, birth or adoption certificate number, or place of birth; or (2) any other
information concerning an identified individud thet, if disclosed, will result in the physica or dectronic
contacting or identification of that person.

Sec. 232. Consumer Privacy Ombudsman. Section 232 implements the preceding provision of the
Act with respect to the gppointment and responsibilities of a consumer privacy ombudsman. It
providesthat if ahearing is required under section 363(b)(1)(B) (as amended), the court must order
the United States trustee to gppoint a disinterested person to serve as the consumer privacy
ombudsman and to provide timely notice of the hearing to such person. It permits the ombudsman to
gopear and be heard a such hearing. The ombudsman must provide the court with information to assst
its consderation of the facts, circumstances and conditions of the proposed sale or lease of personally
identifidble information. The information may include a presentation of the debtor’ s privacy policy,
potentia losses or gains of privacy to consumersif the sae or lease is gpproved, potentia costs or
benefits to consumersiif the sde or lease is approved, and possible dternatives that would mitigate
potentia privacy losses or costs to consumers. Section 232 prohibits the ombudsman from disclosing
any persondly identifiable information obtained in the case by such individua. In addition, the provison
amends Bankruptcy Code section 330(a)(1) to permit an ombudsman to be compensated.

Sec. 233. Prohibition on Disclosure of Name of Minor Children. Section 233 of the Act adds a new
provision to the Bankruptcy Code (section 112) specifying that a debtor may be required to provide
information regarding his or her minor child in connection with the bankruptcy case, but such debtor
may not be required to disclose in the public records the child’ s name. It provides, however, that the




debtor may be required to disclose this information in a nonpublic record maintained by the court,
which must be available for ingpection by the United States trustee, trustee or an auditor, if any.
Section 233 prohibits the court, United States trustee, trustee, or auditor from disclosing such minor
child’s name. Section 233 clarifies that the prohibition againgt disclosure pertains to the minor child's
name.

Sec. 234. Protection of Persond Information. Bankruptcy Code section 107, with certain exceptions,
providesthat al papersfiled in abankruptcy case are public records. Exceptions include trade secrets,
confidential research, and scandalous or defamatory matter. Section 234(a) adds a new provison to
section 107 that permits a bankruptcy court to prohibit the disclosure of certain types of information
concerning an individud to the extent the court finds that disclosure of such information would creste
undue risk of identity theft or other unlawful injury to the individud or the individua’ s property. The
protected information includes any means of identification as defined in 18 U.S.C. 8§ 1028(d) that is
contained in a document filed in a bankruptcy case. The bankruptcy court must provide accessto
information protected under this new provision to an entity acting pursuant to the police or regulatory
power of a domestic governmental unit upon ex parte application demongtrating cause. The provison
a0 provides that the United States trustee, bankruptcy adminigtrator, trustee, and any auditor serving
pursuant to section 586(f) of title 28 of the United States Code shdl have accessto dl information
contained in a bankruptcy case and that such persons shdl not disclose information specificdly
protected by the court. Section 234(b) amends Bankruptcy Code section 342(c), which requiresa
debtor to disclose in any notice required by the debtor to be given to a creditor to include the debtor’s
taxpayer identification number. Section 234(b) requires the debtor only to supply the last four digits of
the taxpayer identification number. If, however, the notice concerns an amendment that adds a creditor
to the schedules of assets or liabilities, the debtor must include the full taxpayer identification number in
the notice sent to such creditor. The notice filed with the court mugt only include the last four digits of
such notice.

TITLE I1l. DISCOURAGING BANKRUPTCY ABUSE

Sec. 301. Technicd Amendments. Section 301 of the Act makes a clarifying amendment to section
523(a)(17) of the Bankruptcy Code concerning the dischargeability of court feesincurred by prisoners.
Section 523(a)(17) was added to the Bankruptcy Code by the Omnibus Consolidated Rescissons and
Appropriations Act of 19967 to except from discharge the filing fees and rlated costs and expenses
assessed by acourt in acivil case or gpped. Astheresult of adrafting error, however, this provison
might be construed to apply to filing fees, cogts or expensesincurred by any debtor, not solely by those
who are prisoners. The amendment eiminates this ambiguity and makes other conforming changes to
narrow its application in accordance with its origind intent.

Sec. 302. Discouraging Bad Faith Repest Filings. Section 302 of the Act amends section 362(c) of
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the Bankruptcy Code to terminate the automatic stay within 30 daysin achapter 7, 11, or 13 casefiled
by or againg an individua if such individua was a debtor in aprevioudy dismissed case pending within
the preceding one-year period. The provison does not apply to a case refiled under a chapter other
than chapter 7 after dismissal of the prior chapter 7 case pursuant to section 707(b) of the Bankruptcy
Code. Upon mation of aparty in interest, the court may continue the automatic stay after notice and a
hearing completed prior to the expiration of the 30-day period if such party demonstrates thet the latter
case wasfiled in good faith as to the creditors who are stayed by thefiling.

For purposes of this provison, a caseis presumptively not filed in good faith asto al creditors
(but such presumption may be rebutted by clear and convincing evidence) if: (1) more than one
bankruptcy case under chapter 7, 11 or 13 was previoudy filed by the debtor within the preceding
one-year period; (2) the prior chapter 7, 11, or 13 case was dismissed within the preceding year for
the debtor’ sfallure to () file or amend without substantial excuse a document required under the
Bankruptcy Code or the court, (b) provide adequate protection ordered by the court, or (c) perform
the terms of a confirmed plan; or (3) there has been no substantid change in the debtor’ s financid or
persond affairs since the dismissa of the prior case, or thereis no reason to conclude that the pending
case will conclude elther with a discharge (if a chapter 7 case) or confirmation (if a chapter 11 or 13
case). Inaddition, section 302 provides that a case is presumptively deemed not to befiled in good
fath asto any creditor who obtained relief from the automatic stay in the prior case or sought such reief
in the prior case and such action was pending at the time of the prior casg sdismissa. The presumption
may be rebutted by clear and convincing evidence. A smilar presumption appliesif two or more
bankruptcy cases were pending in the one-year preceding the filing of the pending case.

Sec. 303. Curbing Abusive Filings.  Section 303 of the Act isintended to reduce abusive filings.
Subsection () amends Bankruptcy Code section 362(d) to add anew ground for relief from the
automatic stay. Under this provison, cause for rdlief from the automatic stay may be established for a
creditor whose claim is secured by an interest in red property, if the court finds that the filing of the
bankruptcy case was part of a scheme to delay, hinder and defraud creditors that involved either: (1) a
transfer of al or part of an ownership interest in real property without such creditor’ s consent or
without court gpprova; or (2) multiple bankruptcy filings affecting the real property. If recorded in
compliance with gpplicable state law governing notice of an interest in or alien on red property, an
order entered under this provision is binding in any other bankruptcy case for two years from the date
of entry of such order. A debtor in a subsequent case may move for rdief based upon changed
circumgtances or for good cause shown after notice and a hearing. Section 303(a) further provides that
any federd, date or loca governmenta unit that accepts anotice of interest or alienin red property,
must accept a certified copy of an order entered under this provision.

Section 303(b) amends Bankruptcy Code section 362(b) to except from the automatic stay an
act to enforce any lien againgt or security interest in red property within two years following the entry of
an order entered under section 362(d)(4). A debtor, in a subsequent case, may move for relief from
such order based upon changed circumstances or for other good cause shown after notice and a
hearing. Section 303(b) aso provides that the automatic stay does not apply in a case where the
debtor: (1) isineligible to be adebtor in abankruptcy case pursuant to section 109(g) of the



Bankruptcy Code; or (2) filed the bankruptcy case in violation of an order issued in a prior bankruptcy
case prohibiting the debtor from being a debtor in a subsequent bankruptcy case.

Sec. 304. Debtor Retention of Personal Property Security. Section 304(1) of the Act amends section
521(a) of the Bankruptcy Code to provide that an individua who is achapter 7 debtor may not retain
possession of persona property securing, in whole or in part, a purchase money security interest unless
the debtor, within 45 days after the first meeting of creditors, enters into a reaffirmation agreement with
the creditor, or redeemsthe property. If the debtor fails to so act within the prescribed period, the
property is not subject to the automatic stay and is no longer property of the estate. An exception
gopliesif the court: (1) determines on motion of the trustee filed before the expiration of the 45-day
period that the property has consequentia vaue or would benefit the bankruptcy estate; (2) orders
adequate protection of the creditor’ sinterest; and (iii) directs the debtor to deliver any collatera in the
debtor’ s possession.  Section 304(2) amends section 722 to clarify that a chapter 7 debtor must pay
the redemption vaue in full & the time of redemption.

Sec. 305. Rdief from the Automatic Stay When the Debtor Does Not Complete Intended Surrender
of Consumer Debt Collateral. Paragraph (1) of section 305 of the Act amends Bankruptcy Code
section 362 to terminate the automatic stay with respect to persond property of the estate or of the
debtor in achapter 7, 11, or 13 case (where the debtor is an individua) that securesaclaim (in whole
or in part) or is subject to an unexpired lease if the debtor falsto: (1) filetimely a statement of intention
as required by section 521(8)(2) of the Bankruptcy Code with respect to such property; or (2) indicate
in such statement whether the property will be surrendered or retained, and if retained, whether the
debtor will redeem the property or reaffirm the debt, or assume an unexpired leasg, if the trustee does
not. Likewise, the automatic Say isterminated if the debtor fails to take the action specified in the
datement of intention in atimey manner, unless the statement specifies reeffirmation and the creditor
refuses to enter into the reaffirmation agreement on the origina contract terms.  In addition to
terminating the automatic stay, this provision renders such property no longer property of the etate An
exception pertains where the court determines, on the motion of the trustee made prior to the expiration
of the gpplicable time period under section 521(a)(2), and after notice and a hearing, that such property
is of consequentia vaue or benefit to the estate, orders adequate protection of the creditor’ s interet,
and directs the debtor to deliver any collatera in the debtor’ s possession.

Section 305(2) amends section 521 of the Bankruptcy Code to make the requirement to filea
statement of intention gpplicable to al secured debts, not just secured consumer debts. In addition, it
requires the debtor to effectuate his or her stated intention within 30 days from the first date set for the
meeting of creditors. If the debtor failsto timely undertake certain specified actions with respect to
property that alessor or bailor owns and has leased, rented or bailed to the debtor or in which a
creditor has a security interest (not otherwise avoidable under section 522(f), 544, 545, 547, 548 or
549 of the Bankruptcy Code), then nothing in the Bankruptcy Code shdl prevent or limit the operation
of aprovison in alease or agreement that places the debtor in default by reason of the debtor’s
bankruptcy or insolvency.

Sec. 306. Giving Secured Creditors Fair Treatment in Chapter 13. Subsection (@) of section 306 of




the Act amends Bankruptcy Code section 1325(a)(5)(B)(i) to require — as a condition of confirmation
—that a chapter 13 plan provide that a secured creditor retain its lien until the earlier of when the
underlying debt is paid or the debtor receives adischarge. If the caseis dismissed or converted prior
to completion of the plan, the secured creditor is entitled to retain its lien to the extent recognized under
gpplicable nonbankruptcy law.

Section 306(b) adds a new paragraph to section 1325(a) of the Bankruptcy Code specifying
that Bankruptcy Code section 506 does not apply to a debt incurred within the two and one-haf year
period preceding the filing of the bankruptcy case if the debt is secured by a purchase money security
interest in amotor vehicle acquired for the persond use of the debtor. Where the collaterd consists of
any other type of property having vaue, section 306(b) provides that section 506 of the Bankruptcy
Code does not gpply if the debt was incurred during the one-year period preceding the filing of the
bankruptcy case.

Section 306(c)(1) amends section 101 of the Bankruptcy Code to define the term “debtor’s
principal resdence’ asaresdentid sructure (including incidental property) without regard to whether
or not such structure is atached to red property. The term includes an individua condominium or
cooperative unit as well as amobile or manufactured home, and atrailer.

Section 306(c)(2) amends section 101 of the Bankruptcy Code to define the term “incidental
property” as property commonly conveyed with a principa resdence in the areawhere the red
property islocated. The term includes al easements, rights, gppurtenances, fixtures, rents, royalties,
minerd rights, oil or gasrights or profits, water rights, escrow funds, and insurance proceeds. Further,
the term encompasses al replacements and additions.

Sec. 307. Domiciliary Requirements for Exemptions. Section 307 of the Act amends section
522(b)(2)(A) of the Bankruptcy Code to extend the time that a debtor must be domiciled in a state
from 180 daysto 730 days before he or she may claim that state’s exemptions. If the debtor’'s
domicile has not been located in asingle state for the 730-day period, then the state where the debtor
was domiciled in the 180-day period preceding the 730-day period (or the longer portion of such 180
day period) controls. If the effect of this provison isto render the debtor indigible for any exemption,
the debtor may eect to exempt property of the kind described in the federal exemption notwithstanding
state opt out.

Sec. 308. Reduction of Homestead Exemption for Fraud. Section 308 amends section 522 of the
Bankruptcy Code to reduce the value of a debtor’ sinterest in the following property that may be
claimed as exempt under certain circumstances: (i) red or persona property that the debtor or a
dependent of the debtor uses as aresidence, (ii) a cooperative that owns property that the debtor or a
dependent of the debtor uses as aresidence, (iii) aburia plot, or (iv) red or persona property that the
debtor or dependent of the debtor claims as a homestead. Where nonexempt property is converted to
the above-gpecified exempt property within the ten-year period preceding the filing of the bankruptcy
case, the exemption must be reduced to the extent such vaue was acquired with the intent to hinder,
delay or defraud a creditor.




Sec. 309. Protecting Secured Creditors in Chapter 13 Cases. Section 309(a) of the Act amends
Bankruptcy Code section 348(f)(1)(B) to provide that vauations of property and alowed secured
clamsin achapter 13 case only apply if the caseis subsequently converted to one under chapter 11 or
12. If the chapter 13 case is converted to one under chapter 7, then the creditor holding security as of
the petition date shdl continue to be secured unless its claim was paid in full as of the conversion date.
In addition, unless a prebankruptcy default has been fully cured at the time of conversion, then the
default in any bankruptcy proceeding shdl have the effect given under applicable nonbankruptcy law.

Section 309(b) amends section 365 of the Bankruptcy Code to provide that if alease of
persond property is regjected or not assumed by the trustee in atimely manner, such property is no
longer property of the estate and the automatic stay under section 362 with respect to such property is
terminated. With regard to a chapter 7 case in which the debtor is an individud, the debtor may notify
the creditor in writing of hisor her desire to assume the lease. Upon being so noatified, the creditor may,
a its option, inform the debtor that it iswilling to have the lease assumed and condition such assumption
on cure of any outstanding default on terms set by the contract. 1f within 30 days after such notice the
debtor gives written notice to the lessor that the lease is assumed, the debtor (not the bankruptcy
edate) assumesthe liability under the lease. Section 309(b) provides that the automatic Stay of section
362 and the discharge injunction of section 524 are not violated if the creditor notifies the debtor and
negotiates a cure under section 365(p)(2) (as amended). In achapter 11 or 13 case where the debtor
isanindividua lessee with respect to a persond property lease and the lease is not assumed in the
confirmed plan, the lease is deemed rgected as of the conclusion of the confirmation hearing. If the
leaseis rgjected, the automatic stay under section 362 as well as the chapter 13 codebtor stay under
section 1301 are automatically terminated with respect to such property.

Section 309(c)(1) amends Bankruptcy Code section 1325(a)(5)(B) to require that periodic
payments pursuant to a chapter 13 plan with respect to a secured claim be made in equa monthly
ingalments. Where the claim is secured by persond property, the amount of such payments shdl not
be less than the amount sufficient to provide adequate protection to the holder of such clam. Section
309(c)(2) amends section 1326(a) of the Bankruptcy Code to require a chapter 13 debtor to
commence making payments within 30 days after the filing of the plan or the order for relief, whichever
isearlier. Theamount of such payment must be the amount proposed in the plan, scheduled in a
persond property lease for that portion of the obligation that becomes due postpetition (which amount
shall reduce the payment required to be made to such lessor pursuant to the plan), and provides
adequate protection directly to a creditor holding an alowed claim secured by personal property to the
extent the claim is atributable to the purchase of such property (which amount shall reduce the payment
required to be made to such secured creditor pursuant to the plan). Payments made pursuant to a plan
must be retained by the chapter 13 trustee until confirmation or denid of confirmation. Section
309(c)(2) providesthat if the plan is confirmed, the trustee must distribute payments received from the
debtor as soon as practicable in accordance with the plan. If the plan is not confirmed, the trustee must
return to the debtor payments not yet due and owing to creditors. Pending confirmation and subject to
section 363, the court, after notice and a hearing, may modify the payments required under this
provison. Section 309(c)(2) requires the debtor, within 60 days following the filing of the bankruptcy



case, to provide reasonable evidence of any required insurance coverage with respect to the use or
ownership of leased personal property or property securing, in whole or in part, a purchase money
Security interest.

Sec. 310. Limitation on Luxury Goods. Section 310 amends section 523(8)(2)(C) of the Bankruptcy
Code. Under current law, consumer debts owed to asingle creditor that, in the aggregate, exceed
$1,075 for luxury goods or services incurred within 60 days before the commencement of the case are
presumed to be nondischargeable. As amended, the presumption appliesiif the aggregate amount of
consumer debts for luxury goods or servicesis more than $500 for luxury goods or services incurred
by an individua debtor within 90 days before the order for relief. With respect to cash advances,
current law provides that cash advances aggregating more than $1,075 that are extensions of consumer
credit under an open-end credit plan obtained by an individua debtor within 60 days before the caseis
filed are presumed to be nondischargeable. As amended, section 523(a)(2)(C) presumes that cash
advances aggregeating more than $750 and that are incurred within 70 days are nondischargesble. The
term, “luxury goods or services,” does not include goods or services reasonably necessary for the
support or maintenance of the debtor or a dependent of the debtor. In addition, *an extension of
consumer credit under an open-end credit plan” has the same meaning as this term has under the
Consumer Credit Protection Act.

Sec. 311. Automatic Stay. Section 311 of the Act amends section 362(b) of the Bankruptcy Code to
except from the automatic stay ajudgment of eviction with respect to aresdentid leasehold. It isthe
intent of this provision to creste an exception to the automatic stay of section 362(a)(3) to permit the
recovery of possession by renta housing providers of their property in certain circumstances where a
judgment for possession has been obtained againgt a debtor/resident before the filing of the petition for
bankruptcy. Section 311 isintended to gpply to manufactured housing communities, where tenants
own their own homes and pay monthly rent to community owners for the land upon which their home
gts. Tenantswho fail to pay rent for the land benegth their homes located in manufactured housing
communities would no longer be able to avoid their rental obligations under the protection of the
automdtic stay. Itisaso theintent of this section to permit eviction actions based on illegd use of
controlled substances or endangering property to continue or to be commenced after the filing of the
petition, in certain circumstances.

Section 311 gives tenants a reasonable amount of time after filing the petition to cure the default
giving rise to the judgment for possession as long as there are circumstances in which gpplicable non-
bankruptcy law dlows a default to be cured after ajudgment has been obtained. Where non-
bankruptcy law applicable in the jurisdiction does not permit a tenant to cure a monetary default after
the judgment for possession has been obtained, the automatic stay of section 362(a)(3) does not
operate to limit action by arental housing provider to proceed with, or amarshd, sheriff, or smilar locd
officer to execute, the judgment for possession. Where the debtor claims that gpplicable law permitsa
tenant to cure after the judgment for possession has been obtained, the automatic stay operates only
where the debtor files a certification with the bankruptcy petition asserting that gpplicable law permits
such action and that the debtor or an adult dependent of the debtor has paid to the court al rent that
will come due during the 30 days following the filing of the petition. If, within thirty days following the



filing of the petition, the debtor or an adult dependent of the debtor certifies that the entire monetary
default that gave rise to the judgment for possession has been cured, the autometic tay remainsin
effect. If alessor hasfiled or wishesto file an eviction action based on the use of illegd controlled
substances or property endangerment, the section alows the lessor in certain cases to file a certification
of such circumstance with the court and obtain an exception to the stay.

For both the judgment based on monetary default and the controlled substance or
endangerment exceptions, the section provides an opportunity for chalenge by either the lessor or the
tenant to certifications filed by the other party and atimely hearing for the court to resolve any disputed
facts and rule on the factud or legd sufficiency of the certifications. Where the court finds for the
lessor, the clerk shall immediately serve upon the parties a copy of the court’s order confirming that an
exception to the automatic stay is gpplicable. Where the court finds for the tenant, the stay shdl remain
in effect. Itistheintent of this section that the clerk’s certified copy of the docket or order shdl be
sufficient evidence that the exception under paragraph 22 or paragraph 23 is gpplicable for amarshd,
sheriff, or smilar locd officer to proceed immediately to execute the judgment for possession if
gpplicable law otherwise permits such action, or for an eviction action for use of illegd controlled
substances or property endangerment to proceed. This section does not provide any new right to
ether landlords or tenants relaing to evictions or defenses to eviction under otherwise applicable law.

Section 311 aso excepts from the automeatic stay a transfer that is not avoidable under
Bankruptcy Code section 544 and that is not avoidable under Bankruptcy Code section 548. This
amendment responds to a 1997 Ninth Circuit case in which two purchase money lenders (without
knowledge that the debtor had recently filed and undisclosed chapter 11 case that was later converted
to chapter 7), funded the debtor’ s acquisition of an gpartment complex and recorded their purchase-
money deed of trust immediately following recordation of the deed to the debtors?

Sec. 312. Extension of Period Between Bankruptcy Discharges. Section 312 of the Act amends
section 727(a)(8) of the Bankruptcy Code to extend the period before which a chapter 7 debtor may

3Thompson v. Margen (In reMcConville), 110 F.3d 47 (Sth Cir.), cert. denied, 522 U.S. 966 (1997). The bankruptcy
trustee sought to avoid the lien created by the lenders' deed of trust by asserting that the deed was an unauthorized,
postpetition transfer under Bankruptcy Code section 549(a). The lenders claimed that the voluntary transfer to them
was atransfer of real property to good faith purchasers for value, which thereby excepted it, under Bankruptcy Code
section 549(c) from avoidance. The bankruptcy court held that the postpetition recordation of the lenders' deed of
trust was without authorization under the Bankruptcy Code or by the court and was therefore avoidable under

section 549(a) and that the lenders did not qualify under the section 549(c) exception as good faith purchasers of real
property for value. The District Court subsequently affirmed the bankruptcy court's ruling granting the trustee the
authority to avoid the lenders' lien. McConvillev. David Margen and Lawton Associates (In reMcConville), No. C
94-3308, 1994 U.S. Dist. LEX1S 18095 (N.D. Cal. Dec. 14, 1994). On appeal, the lower court's decision in McConville
wasinitialy affirmed. Thompson v. Margen (In reMcConville), 84 F.3d 340 (9th Cir. 1996). The Ninth Circuit,
however, subsequently issued an amended opinion, also affirming the lower court, Thompson v. Margen (Inre
McConville), 97 F.3d 316 (9th Cir. 1996), and finally issued an opinion withdrawing its prior opinion and deciding the
case on other grounds. It held that by obtaining secured credit from the lenders after filing but before the

appointment of atrustee, the debtors violated their fiduciary responsibility to their creditors. Thompson v. Margen
(InreMcConville), 110 F.3d 47 (9th Cir. 1997).



receive a subsequent chapter 7 discharge from six to 8 years. It aso amends section 1328 to prohibit
the issuance of adischarge in a subsequent chapter 13 case if the debtor received a discharge in aprior
chapter 7, 11, or 12 case within four years preceding the filing of the subsequent chapter 13 case.

Sec. 313. Definition of Household Goods and Antiques. Subsection (&) of section 313 of the Act
amends section 522(f) of the Bankruptcy Code to codify amodified verson of the Federa Trade
Commission's definition of " household goods' for purposes of the avoidance of a nonpossessory,
nonpurchase money lien in such property. It aso specifies various items that are expresdy not
household goods. Section 313(b) requires the Director of the Executive Office for United States
Trustees to prepare areport containing findings with respect to the use of this definition. The report
may include recommendations for anendments to the definition of “household goods’ as codified in
section 522(f)(4). Section 313 specifies a monetary threshold for the exclusions pertaining to eectronic
entertainment equipment, antiques, and jewelry. In addition, it provides that works of art are not
household goods, unless by or of the debtor or by any relative of the debtor.

Sec. 314. Debt Incurred To Pay Nondischargeable Debts. Subsection (8) of section 314 of the Act
amends section 523(a) of the Bankruptcy Code to make a debt incurred to pay a nondischargeable tax
owed to agovernmenta unit (other than atax owed to the United States) nondischargesble. Section
314(b) amends section 1328(a) of the Bankruptcy Code to make the following additiona debts
nondischargeable in a chapter 13 case: (1) debts for money, property, services, or extensons of credit
obtained through fraud or by afalse statement in writing under section 523()(2)(A) and (B) of the
Bankruptcy Code; (2) consumer debts owed to asingle creditor that aggregate to more than $500 for
luxury goods or sarvicesincurred by an individua debtor within 90 days before the filing of the
bankruptcy case, and cash advances aggregating more than $750 that are extensions of consumer
credit obtained by a debtor under an open-end credit plan within 70 days before the order for relief
under section 523(a)(2)(C) (as amended); (3) pursuant to section 523(a)(3) of the Bankruptcy Code,
debts that require timely request for adischargeability determination, if the creditor lacks notice or does
not have actual knowledge of the case in time to make such request; (4) debts resulting from fraud or
defdcation by the debtor acting as afiduciary under section 523(a)(4) of the Bankruptcy Code; and (5)
debts for redtitution or damages, awarded in acivil action againgt the debtor as a result of willful or
malicious conduct by the debtor that caused persond injury to an individud or the death of an
individud.

Sec. 315. Giving Creditors Fair Noticein Chapters 7 and 13 Cases. Section 315 of the Act amends
severa provisons of the Bankruptcy Code. Subsection (&) amends Bankruptcy Code section 342(c)
to delete the provision specifying that the failure of anotice to include certain information required to be
given by adebtor to a creditor does not invaidate the notice's legal effect. It adds a provison
requiring a debtor to send any notice he or she must provide under the Bankruptcy Code to the address
dated by the creditor and to include in such notice the current account number, if within 90 days prior
to the date that the debtor filed for bankruptcy relief the creditor in at least two communications sent to
the debtor set forth such address and account number. If the creditor would bein violation of
gpplicable nonbankruptcy law by sending any such communication during thistime period, then the
debtor must send the notice to the address provided by the creditor stated in the last two




communications containing the creditor's address and such notice shdl include the current account
number. Section 315(a) also permits a creditor in a chapter 7 or 13 case (where the debtor isan
individud) to file with the court and serve on the debtor the address to be used to notify such creditor in
that case. Five days after receipt of such notice, the court and the debtor, respectively, must use the
address so specified to provide notice to such creditor. In addition, section 315(a) specifies that if an
entity files a notice with the court Sating an address to be used generdly by al bankruptcy courts for
chapter 7 and 13 cases, or by particular bankruptcy courts, as specified by such entity. This address
must be used by the court to supply natice in such cases within 30 days following the filing of such
notice where the entity isacreditor. Notice given other than as provided in section 342 is not effective
until it has been brought to the creditor's attention. If the creditor has designated a person or
organizationa subdivison to be responsible for recelving notices concerning bankruptcy cases and has
established reasonable procedures so that these notices will be delivered to such person or subdivision,
anotice will not be deemed to have been received by the creditor until it has been received by such
person or subdivison.  This provision dso prohibits the impaosition of any monetary pendty for
violaion of the automatic stay or for the failure to comply with the Bankruptcy Code sections 542 and
543 unless the creditor has received effective notice under section 342.

Section 315(b) amends section 521 to specify additiond duties of adebtor. This provision
requires the debtor to file a certificate executed by the debtor's attorney or bankruptcy petition
preparer Sating that the attorney or preparer supplied the debtor with the notice required under
Bankruptcy Code section 342(b). If the debtor is not represented by counsdl and did not use the
services of abankruptcy petition preparer, then the debtor must Sign a certificate stating that he or she
obtained and read such notice. In addition, the debtor must file: (1) copies of al payment advices or
other evidence of payment, if any, from any employer within 60 days preceding the bankruptcy filing;
(2) agtatement of the amount of monthly net income, itemized to show how such amount is caculated;
and (3) astatement disclosing any reasonably anticipated increase in income or expendituresin the
12-month period following the date of filing. Upon request of a creditor, section 315(b) of the Act
requires the court to make the petition, schedules, and statement of financid affairs of an individua who
isachapter 7 or 13 debtor available to such creditor.

In addition, section 315(b) requires such debtor to provide the trustee not later than seven days
before the date first set for the meeting of creditors a copy of his or her Federa income tax return or
transcript (at the dection of the debtor) for the latest taxable period ending prior to the filing of the
bankruptcy case for which atax return wasfiled. Should the debtor fail to comply with this
requirement, the case must be dismissed unless the debtor demonstrates that such failure was dueto
circumstances beyond the debtor's control.  In addition, the debtor must file copies of any amendments
to such tax returns. Upon request, the debtor must provide a copy of the tax return or transcript to the
requesting creditor at the time the debtor supplies the return or transcript to the trustee. A creditor ina
chapter 13 case may, a any time, file a notice with the court requesting a copy of the plan. The court
must supply acopy of the chapter 13 plan at a reasonable cost not later than 5 days after such request.
In addition, the Act clarifiesthat this provison gpplies to Federa income tax returns.

During the pendency of achapter 7, 11 or 13 case, the debtor must file with the court, & the



request of the judge, United States trustee, or any party in interest, a the time filed with the taxing
authority, copies of any Federa income tax returns (or transcripts thereof) that were not filed for the
three-year period preceding the date on which the order for relief was entered. 1n addition, the debtor
must file copies of any amendments to such tax returns.

In achapter 13 case, the debtor must file a tatement, under pendty of perjury, of income and
expenditures in the preceding tax year and monthly income showing how the amounts were calculated.
The statement must be filed on the date that is the later of 90 days after the close of the debtor's tax
year or one year after the order for rdief, unless a plan has been confirmed. Theresfter, the Satement
must be filed on or before the date that is 45 days before the anniversary date of the plan's
confirmation, until the caseis closed. The statement must disclose the amount and sources of the
debtor'sincome, the identity of any persons respons ble with the debtor for the support of the debtor's
dependents, the identity of any persons who contributed to the debtor's household expenses, and the
amount of any such contributions.

Section 315(b)(2) mandates that the tax returns, amendments thereto, and the statement of
income and expenditures of an individud who is a chapter 7 or chapter 13 debtor be made available to
the United States trustee or bankruptcy administrator, the trustee, and any party in interest for
ingpection and copying, subject to procedures established by the Director of the Administrative Office
for United States Courts within 180 days from the date of enactment of this Act. The procedures must
safeguard the confidentidity of any tax information required under this provision and include restrictions
on creditor access to such information. 1n addition, the Director must, within 540 days from the Act's
enactment date, prepare and submit to Congress a report that assesses the effectiveness of such
procedures and, if appropriate, includes recommendations for legidation to further protect the
confidentidity of such tax information and to impose pendties for itsimproper use.  If requested by the
United States trustee or trustee, the debtor must provide a document establishing the debtor's identity,
which may include a driver's license, passport, or other document containing a photograph of the
debtor, and such other persond identifying information relating to the debtor.

Sec. 316. Dismissl for Failure To Timely File Schedules or Provide Required Information. Section
316 of the Act amends section 521 of the Bankruptcy Code to provide that if an individua debtor ina
voluntary chapter 7 or chapter 13 casefailsto file dl of the information required under section
521(a)(1) within 45 days of the date on which the case isfiled, the case must be automaticaly
dismissed, effective on the 46th day. The 45-day period may be extended for an additiona 45-day
period providing the debtor requests such extension prior to the expiration of the originad 45-day
period and the court finds judtification for such extension. Upon request of a party in interest, the court
must enter an order of dismissa within 5 days of such request. Section 316 provides that a court may
declineto dismissthe caseif: (1) the trustee files a motion before the stated time periods; (2) the court
finds, after notice and a hearing, that the debtor in good faith atempted to file dl the information
required under section 521(a)(1)(B)(iv); and (3) the court finds that the best interests of creditors
would be served by continued administration of the case.

Sec. 317. Adeguate Time To Prepare for Hearing on Confirmation of the Plan Section 317 of the




Act amends section 1324 of the Bankruptcy Code to require the chapter 13 confirmation hearing to be
held not earlier than 20 days following the first date set for the meeting of creditors and not later than 45
days from this date, unless the court determines that it would be in the best interests of creditor and the
edtate to hold such hearing at an earlier date and there is no objection to such earlier date.

Sec. 318. Chapter 13 Plans To Have a5-Year Duration in Certain Cases. Paragraph (1) of section
318 of the Act amends Bankruptcy Code sections 1322(d) and 1325(b) to specify that a chapter 13
plan may not provide for payments over a period that is not less than five years if the current monthly
income of the debtor and the debtor's spouse combined exceeds certain monetary thresholds. If the
current monthly income of the debtor and the debtor's spouse fall below these thresholds, then the
duration of the plan may not be longer than three years, unless the court, for cause, approves alonger
period up to five years. The gpplicable commitment period may be lessif the plan provides for payment
infull of dl alowed unsecured clams over a shorter period. Section 318(2), (3), and (4) make
conforming amendments to sections 1325(b) and 1329(c) of the Bankruptcy Code.

Sec. 319. Sense of Congress Regarding Expansion of Rule 9011 of the Federal Rules of Bankruptcy
Procedure. Section 319 of the Act expresses a sense of the Congress that Federa Rule of Bankruptcy
Procedure 9011 be modified to require that any document, whether signed or unsigned, including
schedules, supplied to the court or the trustee by a debtor may be submitted only after the debtor or the
debtor's attorney has made reasonable inquiry to verify that the information contained in such
documentsis well-grounded in fact and warranted by existing law or agood faith argument for the
extenson, modification, or reversd of existing law.

Sec. 320. Prompt Relief from Stay in Individual Cases. Section 320 of the Act amends section 362(€)
of the Bankruptcy Code to terminate the automatic stay in a chapter 7, 11, or 13 case of an individua
debtor within 60 days following arequest for relief from the stay, unless the bankruptcy court renders a
find decision prior to the expiration of the 60-day time period, such period is extended pursuant to
agreement of al partiesin interest, or a specific extenson of timeis required for good cause as
described in findings made by the court.

Sec. 321. Chapter 11 Cases Filed by Individuas. Section 321(a) of the Act creates anew provision
under chapter 11 of the Bankruptcy Code specifying that property of the estate of an individua debtor
includes, in addition to that identified in section 541 of the Bankruptcy Code, dl property of the kind
described in section 541 that the debtor acquires after commencement of the case, but before the case
is closed, dismissed or converted to a case under chapter 7, 12, or 13 (whichever occursfirst). In
addition, it includes earnings from  services performed by the debtor after commencement of the case,
but before the case is closed, dismissed or converted to a case under chapter 7, 12, or 13. Except as
provided in section 1104 of the Bankruptcy Code or the order confirming a chapter 11 plan, section
321(a) provides that the debtor remains in possession of al property of the estate.

Section 321(b) amends Bankruptcy Code section 1123 to require the chapter 11 plan of an
individua debtor to provide for the payment to creditors of al or such portion of the debtor's earnings
from persond services performed after commencement of the case or other futureincomethat is



necessary for the plan's execution.

Section 321(c) amends Bankruptcy Code section 1129(a) to include an additional requirement
for confirmation in a chapter 11 case of an individua debtor upon objection to confirmation by a holder
of an dlowed unsecured clam. In such ingtance, the vaue of property to be distributed under the plan
on account of such claim, as of the plan's effective date, must not be less than the amount of such clam;
or be not less than the debtor's projected disposable income (as defined in section 1325(b)(2)) to be
received during the 5-year period beginning on the date that the first payment is due under the plan or
during the plan's term, whichever islonger. Section 321(c) aso amends section 1129(b)(2)(B)(ii) of
the Bankruptcy Code to provide that an individua chapter 11 debtor may retain property included in
the estate under section 1115 (as added by the Act), subject to section 1129(a)(14).

Section 321(d)(1) amends Bankruptcy Code section 1141(d) to provide that a discharge under
chapter 11 does not discharge a debtor who is an individua from any debt excepted from discharge
under Bankruptcy Code section 523. Section 321(d)(2) of the Act provides that in a chapter 11
individua debtor is not discharged until dl plan payments have been made. The court may grant a
hardship discharge if the vaue of property actudly distributed under the plan — as of the plan's effective
date —is not less than the amount that would have been available for didtribution if the case was
liquidated under chapter 7 on such date, and modification of the plan is not practicable.

Section 321(e) of the Act amends section 1127 to permit a plan in a chapter 11case of an
individua debtor to be modified postconfirmation for the purpose of increasing or reducing the amount
of payments, extending or reducing the time period for such payments, or dtering the amount of
digtribution to a creditor whose claim is provided for by the plan. Such modification may be made at
any time on request of the debtor, trustee, United States trustee, or holder of an alowed unsecured
clam, if the plan has not been substantidly consummated.

Section 321(f) specifiesthat sections 1121 through 1129 apply to such modification. In
addition, it provides that the modified plan shal become the confirmed plan only if: (1) there has been
disclosure pursuant to section 1125 (as the court directs); (2) notice and a hearing; and (3) such
modification is approved.

Sec. 322. Limitations on Homestead Exemption. Section 322(a) amends section 522 of the
Bankruptcy Code to impose an aggregate monetary limitation of $125,000, subject to Bankruptcy
Code sections 544 and 548, on the value of property that the debtor may claim as exempt under State
or loca law pursuant to section 522(b)(3)(A) under certain circumstances. The monetary cap appliesif
the debtor acquired such property within the 1215-day period preceding the filing of the petition and
the property consigts of any of the following: (1) red or persona property of the debtor or that a
dependent of the debtor uses asa residence; (2) an interest in a cooperative that owns property, which
the debtor or the debtor's dependent uses as aresidence; (3) aburia plot for the debtor or the debtor's
dependent; or (4) redl or persona property that the debtor or dependent of the debtor clamsasa
homestead. This limitation does not gpply to aprincipa residence claimed as exempt by afamily
farmer. In addition, the limitation does not gpply to any interest transferred from a debtor's principd




residence (which was acquired prior to the beginning of the specified time period) to the debtor's
current principal residence, if both the previous and current residences are located in the same State.

Section 322(a) further amends section 522 to add a provision that does not alow a debtor to
exempt any amount of an interest in property described in the preceding paragraph in excess of
$125,000 if any of the following applies:

Q) court determines, after notice and a hearing, that the debtor has been convicted of afelony (as
defined in section 3156 of title 18), which under the circumstances, demondtrates that the filing
of the case was an abuse of the provisions of the Bankruptcy Code; or

2 debtor owes adebt arisng from:

@ any violation of the federal securities laws defined in section 3(8)(47) of the Securities
and Exchange Act of 1934, any dtate securities laws, or any regulation or order issued
under Federal securities laws or Sate securitieslaws,

(b) fraud, deceit, or manipulation in afiduciary capacity or in connection with the purchase
or sale of any security registered under section 12 or 15(d) of the Securities Exchange
Act of 1934, or under section 6 of the Securities Act of 1933;

(© any civil remedy under section 1964 of title 18 of the United States Code; or

(d) any crimind act, intentiona tort, or willful or reckless misconduct that caused serious
physicd injury or deeth to another individud in the preceding five years.

An exception to the monetary limit gpplies to the extent the value of the homestead property is
reasonably necessary for the support of the debtor and any dependent of the debtor. The monetary
limitation set forth in section 322(a) is subject to automatic adjustment pursuant to section 104 of the
Bankruptcy Code.

Sec. 323. Excluding Employee Benefit Plan Participant Contributions and Other Property from the
Edtate. Section 323 of the Act amends section 541(b) of the Bankruptcy Code to exclude as property
of the estate funds withheld or received by an employer from its employees wages for payment as
contributions to specified employee retirement plans, deferred compensation plans, and tax-deferred
annuities. Such contributions do not constitute disposable income as defined in section 1325(b)(2) of
the Bankruptcy Code. Section 323 aso excludes as property of the estate funds withheld by an
employer from the wages of its employees for payment as contributions to health insurance plans
regulated by State law.

Sec. 324. Excdusive Jurigdiction in Matters Involving Bankruptcy Professonas. Section 324 of the
Act amends section 1334 of title 28 of the United State Code to give adidtrict court exclusive
jurisdiction of dl clams or causes of action involving the congtruction of section 327 of the Bankruptcy
Code or rules relating to disclosure requirements under such provision.

Sec. 325. United States Trustee Program Filing Fee Increase. Section 325(a) of the Act amends
section 1930(a) of title 28 of the United States Code to increase the chapter 7 filing fee from $155 to




$200 and decrease the chapter 13 filing fee from $155 to $150. It aso increases the chapter 11 filing
fee from $800 to $1,000 . Subsection 325(b) amends section 589a of title 28 of the United States
Code to redlocate the percentage of certain filing fees collected for the United States Trustee Fund.
Subsection 325(c) amends section 406(b) of the Judiciary Appropriations Act of 1990 to redlocate the
percentage of certain filing fees collected under section 1930 of title 28 of the United States Code to
fund the operation and maintenance of the federa court system. Section 325(d) provides that the
amendments made by subsections (b) and (c) are effective for the two-period beginning on the Act's
date of enactment. Section 325(€)(1) mandates that the amount of fees collected under 28 U.S.C. §
1930(a)(1) (chapter 7 filing fees) and 28 U.S.C. § 1930(a)(3) (chapter 11 filing fees) that is greater
than the amount that would have been collected if these provisions were not amended by section 325
be dlocated to the extent necessary to pay for the sdaries and benefits of judges appointed pursuant to
section 1223 of thisAct.  Section 325(€)(2) provides that any amount of feesin excess of that used to
pay the sdaries and benefits of judges gppointed pursuant to section 1223 be deposited in the Treasury
to the extent necessary to offset the decrease in governmentd receipts resulting from the amendments
made by section 325(b) (United States Trustee Fund) and section 325(c) (federd court system fund).

Sec. 326. Sharing of Compensation. Section 326 amends Bankruptcy Code section 504 to create a
limited exception to the prohibition againgt fee sharing. The provison alows the sharing of
compensation with bona fide public service attorney referral programs that operate in accordance with
non-federa law regulating attorney referrd services and with rules of professond responsibility
applicable to attorney acceptance of referrals.

Sec. 327. Fair Vauation of Collateral. Section 327 of the Act amends section 506(a) of the
Bankruptcy Code to provide that the value of an alowed claim secured by persond property that isan
asset in anindividua debtor's chapter 7 or 13 case is determined based on the replacement value of
such property as of the filing date of the bankruptcy case without deduction for salling or marketing
costs. With respect to property acquired for persond, family, or household purposes, replacement
vaueisthe price aretail merchant would charge for property of that kind consdering the age and
condition of the property & the timeits vaue is determined.

Sec. 328. Defaults Based on Nonmonetary Obligations. Subsection (8)(1) of section 328 of the Act
amends section 365(b) to provide that a trustee does not have to cure a default that is a breach of a
provision (other than a pendty rate or pendty provison) reating to a default arisng from any falure to
perform a nonmonetary obligation under an unexpired lease of red property, if it isimpossble for the
trustee to cure the default by performing such nonmonetary act a and after the time of assumption. If
the default arises from afailure to operate in accordance with anonresidentia redl property lease, the
default must be cured by performance a and after the time of assumption in accordance with the lease.
Pecuniary losses resulting from such default must be compensated pursuant to section 365(b)(1). In
addition, section 328(a)(1) amends section 365(b)(2)(D) to clarify that it gpplies to pendty provisons.
Section 328(a)(2) through (4) make technica revisons to section 365(c), (d) and (f) by deleting




language that is no longer effective pursuant to the Rail Safety Enforcement and Review Act.*

Section 328(b) amends section 1124(2)(A) of the Bankruptcy Codeto clarify that aclamis
not impaired if section 365(b)(2) (as amended by this Act) expresdy does not require a default with
respect to such clamto be cured. In addition, it providesthat any clam or interest that arises from the
failure to perform a nonmonetary obligation (other than a default arising from the failure to operate a
nonresidential red property lease subject to section 365(b)(1)(A)), isimpaired unless the holder of such
clam or interest (other than the debtor or an ingder) is compensated for any actua pecuniary loss
incurred by the holder as aresult of such failure.

Sec. 329. Clarification of Postpetition Wages and Benefits. Section 329 amends Bankruptcy Code
section 503(b)(1)(A) to accord administrative expense status to certain back pay awards. This
provision appliesto aback pay award attributable to any period of time occurring postpetition as a
result of aviolation of federd or Sate law by the debtor pursuant to an action brought in a court or
before the Nationa Labor Relations Board, providing the bankruptcy court determines that the award
will not substantialy increase the probability of layoff or termination of current employees or of
nonpayment of domestic support obligations.

Sec. 330. Deday of Discharge During Pendency of Certain Proceedings. Section 330 of the Act
amends section 727(a) of the Bankruptcy Code to require the court to withhold the entry of adebtor’'s
discharge order if the court, after notice and a hearing, finds that there is reasonable cause to believe
that there is pending a proceeding in which the debtor may be found guilty of afdony of the kind
described in Bankruptcy Code section 522(q))(2) or liable for a debt of the kind described in
Bankruptcy Code section 522()(2).

Sec. 331. Limitation on Retention Bonuses, Severance Pay, and Certain Other Payments. Section
331 amends Bankruptcy Code section 503 to prohibit the alowance or payment of certain transfers or
obligations, unless otherwise authorized by the court. It gpplies to transfers made to or obligations
incurred for the benefit of an indder of the debtor for the purpose of inducing such person to remain
with the debtor’ s business, unless the court makes certain pecified findings. In addition, it prohibitsa
Severance payment to an indder of adebtor, unlessit satisfies certain criteria. Further, it prohibits the
payment of other transfers or obligations that are outside the ordinary course of business and not
judtified by the facts and circumstances of the case, including transfers made to, or obligationsincurred
for the benefit of , officers, mangers, or consultants hired after the date of the filing of the petition.

Sec. 332. Fraudulent Involuntary Bankruptcy. Bankruptcy Code section 303 permits a creditor to
force an individud or business into bankruptcy by filing an involuntary bankruptcy petition againgt such
entity. Before an order for rdief is entered in the case, the court must make certain findings that
support granting such relief (e.g., the debtor is generaly not paying debts as they become due; a
custodian was gppointed within the 120-day period preceding the filing of the petition). If such findings

4Pub. L. No. 102-365, 106 Stat. 972 (1992).



are not made, the court can dismiss the case. Aswith most documents filed in connection with a
bankruptcy case, thefiling of an involuntary bankruptcy petition is amatter of public record and is open
for examination by any entity.®> In addition, the Fair Credit Reporting Act® permits credit reporting
agencies to note the involuntary bankruptcy filing on a person's credit report for up to ten years.”
Although the Fair Credit Reporting Act permits a consumer to have his or her credit report revised to
reflect the fact, for ingtance, that the involuntary bankruptcy case was dismissed prior to the entry of an
order for relief, the report may, neverthdless, ill refer to thefiling of the case® Unfortunately, tax
protesters and other extremigts, in addition to other forms of obstreperous litigation (such asfiling fase
liens), are now resorting to filing fraudulent involuntary bankruptcy petitions againg public officids and
other innocent parties. In 2002, for example, one tax protester filed fraudulent involuntary bankruptcy
petitions againgt 36 loca public officidsin Wisconsin,® some of whom did not find out about the
petitions until “they attempted to use a credit card or execute some other financia transaction.”'® These
fraudulent involuntary petition filings were subsequently dismissed by the bankruptcy court, which found
that they werefiled in bad faith without legal bas's and were commenced “for the sole purpose of
harassment of the named public officids”* Neverthdess, “[d]espite the fact that the [fraudulent
involuntary bankruptcy] petitions are often dismissed,” as one State assstant atorney genera observed,
“the filings continue to cause financia problemsfor the victims™?  The devadtating effect of a
fraudulent involuntary bankruptcy filing on an innocent person's credit rating isillustrated by what
occurred in Wisconsin and its aftermath. Although the bankruptcy court in dismissing these cases dso
directed dl credit reporting agencies to expunge any record of these filings from the officids credit

511U.SC. §107(a).

®15u.sC. 51681
"15U.S.C. § 1681c(a)(1).

8See, eg., 15 U.S.C. Sec. 1681i (2000); Letter from Ronald G. Isaac, Attorney, Federal Trade Commission--Division of
Financial Practices/Bureau of Consumer Protection, to Anonymous (Nov. 5, 1999), available at
http://www .ftc.gov/os/statutues/frca/anon.htm.

9seelnre Kenealy, No. 02-26100-MDM (Bankr. E.D. Wis. May 21, 2002). Involuntary petitions “were filed against all
but one of the County Board supervisors,” the county corporation counsel, county sheriff, clerk of courts, and

county circuit judge. Jeff Cole, Paperwork Used for Revenge; Protester's Bogus Bankruptcy Petitions Temporarily
Disrupt Officials Credit, M ILWAUKEE J. SENTINEL, June 6, 2002, at 1B. The protester also filed numerous liensin the
amount of $15 million against these individuals as well. Jeff Cole, Man Charged with Filing False Documents; Town

of Fredonia Protester's Caseis 5th Brought by State, M ILWAUKEE J. SENTINEL, May 21, 2002, at 1B.

103eft Col e, Paperwork Used for Revenge; Protester's Bogus Bankruptcy Petitions Temporarily Disrupt Officials
Credit, M ILWAUKEE J. SENTINEL, June 6, 2002, at 1B.

1 Inre Kenealy, No. 02-26100-MDM (Bankr. E.D. Wis. May 21, 2002).

12Roy Korte, Terrorism: A Law Enforcement Perspective, Anti-Defamation League (2002), at
http://www.adl .org/learn/columns/roy5%5korte.asp.



reports,’ the bankruptcy petition filings nevertheless “ caused some officias credit cards to be
canceled, amost caused the sale of one supervisor's house to be stopped, and caused continuing credit
problems for other officias”**

Section 332 responds to these concerns by permitting the court to sed and subsequently
expunge al records pertaining to a fraudulent involuntary petition. Section 332(a) sets forth the short
title of the section as the “Involuntary Bankruptcy Improvement Act of 2005.” Section 332(b) amends
Bankruptcy Code section 303 to permit the court, upon motion of the debtor, to sedl dl court records
pertaining to an involuntary bankruptcy petition if: (1) the petition isfase or contains any materidly
fase, fictitious, or fraudulent statement; (2) the debtor is an individua; and (3) the court dismissesthe
petition. The provison further permits the court, if the debtor is an individua, to prohibit any consumer
reporting agency from making any consumer report that contains any information relating to such
petition or to the case commenced by the filing of such petition. It further provides that upon the
expiration of the statute of limitations described in 18 U.S.C. § 3282 for aviolation of 18 U.S.C. § 152
(concerning crimes for concealment of assets, false oaths and claims, and bribery) and 18 U.S.C. 8§
157 (bankruptcy fraud), the court may, upon motion of the debtor and for good cause, expunge any
records pertaining to such petition. Section 332(c) amends section 157 of title 18 to make it acrimina
offense to file a fraudulent involuntary bankruptcy petition. Section 332 isSmilar to legidation
considered by the House in the 108" Congress.*®

TITLE V. GENERAL AND SMALL BUSINESSBANKRUPTCY PROVISIONS
Subtitle A. General Business Bankruptcy Provisions

Sec. 401. Adequate Protection for Investors. Subsection (8) of section 401 of the Act amends section
101 of the Bankruptcy Code to define “ securities self regulatory organization” as a securities
associaion or nationa securities exchange registered with the Securities and Exchange Commission.
Section 401(b) amends section 362 of the Bankruptcy Code to except from the automatic stay certain
enforcement actions by a securities sdf regulatory organization.

Sec. 402. Mestings of Creditors and Equity Security Holders. Section 402 amends section 341 of the
Bankruptcy Code to permit a court, on request of a party in interest and after notice and a hearing, to
order the United States trustee not to convene a mesting of creditors or equity security holdersif a

13 1n reKenealy, No. 02-26100-MDM (Bankr. E.D. Wis. May 21, 2002).
14 getf Cole,” Paper Terrorist” Gets Five Yearsin Prison, M ILWAUKEE J. SENTINEL, Jan. 18, 2003, at 1B.

BHR. 1529, 108" Cong. (2003). The hill was ordered favorably reported without amendment by the House Judiciary
Committee, H. REP. NO. 108-110 (2003), and passed by voice vote by the House. 149 CONG. REC. H5104 (daily ed.
June 10, 2003). The principal difference between this legisiation and section 332 of the Act is that the bill would have
permitted the court to expunge the case upon dismissal of the fraudulent involuntary petition.



debtor has filed a plan for which the debtor solicited acceptances prior to the commencement of the
case.

Sec. 403. Protection of Refinance of Security Interest. Section 403 amends section 547(e)(2) of the
Bankruptcy Code to increase the perfection period from ten to 30 days for the purpose of determining
whether atransfer is an avoidable preference.

Sec. 404. Executory Contracts and Unexpired Leases. Subsection (8) of section 404 of the Act
amends section 365(d)(4) of the Bankruptcy Code to establish afirm, bright line deadline by which an
unexpired lease of nonresidentia rea property must be assumed or rglected.  If such leaseis not
assumed or regjected by such deadline, then such lease shdl be deemed rgected, and the trustee shadl
immediately surrender such property to the lessor. Section 404(a) permits a bankruptcy trustee to
assume or reject alease on adate which is the earlier of the date of confirmation of aplan or the date
which is 120 days after the date of the order for relief. A further extenson of time may be granted,
within the 120 day period, for an additiona 90 days, for cause, upon motion of the trustee or lessor.
Any subsequent extension can only be granted by the judge upon the prior written consent of the lessor
elther by the lessor’s motion for an extension or on motion of the trustee, provided that the trustee has
the prior written approval of the lessor. This provison is designed to remove the bankruptcy judge' s
discretion to grant extensions of the time for the retail debtor to decide whether to assume or rgect a
lease after amaximum possible period of 210 days from the time of entry of the order of relief. Beyond
that maximum period, the judge has no authority to grant further time unless the lessor has agreed in
writing to the extenson.

Section 404(b) amends section 365(f)(1) to assure that section 365(f) does not override any
part of section 365(b). Thus, section 404(b) makes atrustee’ s authority to assign an executory
contract or unexpired lease subject not only to section 365(c), but aso to section 365(b), which is
given full effect. Therefore, for example, assumption or assgnment of alease of red property ina
shopping center must be subject to the provisons of the lease, such as use clauses.

Sec. 405. Creditors and Equity Security Holders Committees. Subsection (a) of section 405 of the
Act amends section 1102(a)(2) of the Bankruptcy Code to permit, after notice and a hearing, a court,
on its own motion or on motion of a party in interest, to order a change in a committee' s membership to
ensure adequate representation of creditors or equity security holdersin achapter 11 case. It specifies
that the court may direct the United States trustee to increase the membership of acommittee for the
purpose of including asmal business concern if the court determines that such creditor’sclam is of the
kind represented by the committee and that, in the aggregate, is disproportionately large when
compared to the creditor’ s annual gross revenue.

Section 405(b) requires the committee to give creditors having clams of the kind represented
by the committee access to information. In addition, the committee must solicit and receive comments
from these creditors and, pursuant to court order, make additional reports or disclosures available to
them.



Sec. 406. Amendment to Section 546 of Title 11, United States Code. Section 406 of the Act
corrects an erroneous subsection designation in section 546 of the Bankruptcy Code. It redesignates
the second subsection (g) as subsection (i). In addition, section 406 amends section 546(i) (as
redesignated) to subject that provison to the prior rights of security interest holders. Further, section
406 adds anew provision to section 546 that prohibits a trustee from avoiding a warehouse lien for
storage, transportation, or other costs incidentd to the storage and handling of goods. It specifies that
this prohibition must be gpplied in a manner consstent with any gpplicable sate satute that is Smilar to
section 7-209 of the Uniform Commercia Code.

Sec. 407. Amendments to Section 330(a) of Title 11, United States Code. Section 407 amends
section 330(a)(3) of the Bankruptcy Code to clarify that this provison gpplies to examiners, chapter 11
trustees, and professiona persons. This section aso amends section 330(a) to add a provision that
requires a court, in determining the amount of reasonable compensation to award to atrustee, to trest
such compensation as a commission pursuant to section 326 of the Bankruptcy Code.

Sec. 408.  Podpetition Disclosure and Solicitation. Section 408 amends section 1125 of the
Bankruptcy Code to permit an acceptance or regjection of achapter 11 plan to be solicited from the
holder of aclam or interest if the holder was solicited before the commencement of the caseina
manner that complied with gpplicable nonbankruptcy law.

Sec. 409. Preferences. Section 409 amends section 547(c)(2) of the Bankruptcy Code to provide
that a trustee may not avoid atransfer to the extent such transfer wasin payment of a debt incurred by
the debtor in the ordinary course of the business or financid affairs of the debtor and the transferee and
such transfer was made either: (1) in the ordinary course of the debtor’ s and the transferee s financia
affairs or business; or (2) in accordance with ordinary businessterms. Present law requires the
recipient of a preferentia transfer to establish both of these grounds in order to sustain a defenseto a
preferentia transfer proceeding. In acase in which the debts are not primarily consumer debts, section
409 provides that atransfer may not be avoided if the aggregate amount of al property congtituting or
affected by the transfer is less than $5,000.

Sec. 410. Venue of Certain Proceedings. Section 1409(b) of title 28 of the United States Code
provides that a proceeding to recover amoney judgment of or property worth less than certain
specified amounts must be commenced in the digtrict where the defendant resides. Section 410
amends section 1409(b) to provide that a proceeding to recover adebt (excluding a consumer debt)
againgt anoningder of the debtor thet isless than $10,000 must be commenced in the digtrict where the
defendant resides. In addition, section 410 increases the $5,000 threshold for a consumer debt'® to
$15,000.

Sec. 411. Period for Filing Plan under Chapter 11.  Section 411 amends section 1121(d) of the

16/ consumer debt is defined as a“debt incurred by an individual primarily for a personal, family, or household
purpose.” 11 U.S.C. § 101(8).



Bankruptcy Code to mandate that a chapter 11 debtor’ s exclusive period for filing a plan may not be
extended beyond a date that is 18 months after the order for relief. In addition, it provides that the
debtor’ s exclusive period for obtaining acceptances of the plan may not be extended beyond 20 months
after the order for relief.

Sec. 412. Fees Arising from Certain Ownership Interests. Section 412 amends section 523(8)(16) of
the Bankruptcy Code to broaden the protections accorded to community associations with respect to
fees or assessments arising from the debtor’ s interest in a condominium, cooperative, or homeowners
association. Irrespective of whether or not the debtor physicaly occupies such property, fees or
assessments that accrue during the period the debtor or the trustee has alega, equitable, or possessory
ownership interest in such property are nondischargesble.

Sec. 413. Creditor Representation at First Meeting of Creditors. Section 413 amends section 341(c)
of the Bankruptcy Code to permit a creditor holding a consumer debt or any representative of such
creditor, notwithstanding any loca court rule, provison of a state congtitution, or any otherwise
gpplicable nonbankruptcy law, or any other requirement that such creditor must be represented by
counsdl, to appear a and participate in a section 341 meeting of creditorsin chapter 7 and chapter 13
cases elther done or in conjunction with an atorney. In addition, the provison darifies that it cannot be
construed to require a creditor to be represented by counsdl at any meeting of creditors.

Sec. 414. Définition of Disinterested Person. Section 414 amends section 101(14) of the Bankruptcy
Code to diminate the requirement that an investment banker be a disinterested person.

Sec. 415. Factors for Compensation of Professional Persons. Section 415 amends section 330(8)(3)
of the Bankruptcy Code to permit the court to consider, in awarding compensation to a professona
person, whether such person is board certified or otherwise has demonstrated skill and experiencein
the practice of bankruptcy law.

Sec. 416. Appointment of Elected Trustee. Section 416 of the Act amends section 1104(b) of the
Bankruptcy Code to clarify the procedure for the election of atrustee in achapter 11 case. Section
1104(b) permits creditorsto elect an digible, disinterested person to serve asthe trustee in the case,
provided certain conditions are met. Section 416 amends this provision to require the United States
trustee to file areport certifying the eection of a chapter 11 trustee. Upon the filing of the report, the
elected trustee is deemed to be selected and appointed for purposes of section 1104 and the service of
any prior trustee gppointed in the caseisterminated. Section 416 dso clarifies that the court shal
resolve any dispute arising out of a chapter 11 trustee election.

SEC. 417. Utility Service. Section 417 amends section 366 of the Bankruptcy Code to provide that
assurance of payment, for purposes of this provision, includes a cash depost, letter of credit, certificate
of deposit, surety bond, prepayment of utility consumption, or other form of security that is mutualy
agreed upon by the debtor or trustee and the utility. 1t also specifies that an adminigtrative expense
priority does not congtitute an assurance of payment. With respect to chapter 11 cases, section 417
permits a utility to ater, refuse or discontinue service if it does not recelve adequate assurance of



payment that is satisfactory to the utility within 30 days of the filing of the petition. The court, upon
request of aparty in interest, may modify the amount of this payment after notice and ahearing. In
determining the adequacy of such payment, a court may not consder: (1) the absence of security
before the case wasfiled; (2) the debtor’ stimely payment of utility service charges before the case was
filed; or (3) the availability of an adminigtrative expense priority. Notwithstanding any other provision of
law, section 417 permits a utility to recover or set off againgt a security deposit provided prepetition by
the debtor to the utility without notice or court order.

Sec. 418. Bankruptcy Fees. Section 418 of the Act amends section 1930 of title 28 of the United
States Code to permit adistrict court or a bankruptcy court, pursuant to procedures prescribed by the
Judicia Conference of the United States, to waive the chapter 7 filing fee for an individud and certain
other fees under subsections (b) and (c) of section 1930 if such individua’sincomeis less than 150
percent of the officid poverty leve (as defined by the Office of Management and Budget) and the
individud isunableto pay suchfeeiningalments. Section 418 aso clarifies that section 1930, as
amended, does not prevent adidtrict or bankruptcy court from waiving other fees for creditors and
debtors, if in accordance with Judicid Conference policy.

Sec. 419. More Complete Information Regarding Assets of the Estate. Section 419 of the Act directs
the Judicia Conference of the United States, after consderation of the views of the Director of the
Executive Office for United States Trustees, to propose officid rules and forms directing chapter 11
debtors to disclose information concerning the vaue, operations, and profitability of any closely held
corporation, partnership, or other entity in which the debtor holds a substantia or controlling interest.
Section 419 isintended to ensure that the debtor’ s interest in any of these entities is used for the
payment of alowed clams againgt debtor.

Subtitle B. Small Business Bankruptcy Provisons

Sec. 431. Hexible Rulesfor Disclosure Statement and Plan. Section 431 of the Act amends section
1125 of the Bankruptcy Code to streamline the disclosure statement process and to provide for more
flexibility. Section 431(1) amends section 1125(a)(1) of the Bankruptcy Code to require a bankruptcy
court, in determining whether a disclosure statement supplies adequate information, to consder the
complexity of the case, the benefit of additional information to creditors and other partiesin interest,

and the cogt of providing such additiond information. With regard to asmall business case, section
431(2) amends section 1125(f) to permit the court to dispense with a disclosure statement if the plan
itself supplies adequate information. In addition, it provides that the court may gpprove a disclosure
statement submitted on standard forms gpproved by the court or adopted under section 2075 of title 28
of the United States Code. Further, section 431(2) provides that the court may conditionally approve a
disclosure statement, subject to fina gpprova after notice and a hearing, and alow the debtor to solicit
acceptances of the plan based on such disclosure statement.  The hearing on the disclosure statement
may be combined with the confirmation hearing.

Sec. 432. Definitions. Section 432 of the Act amends section 101 of the Bankruptcy Code to define a




“small business casg” as achapter 11 case in which the debtor isa smal business debtor. Section 432,
in turn, defines a“smal business debtor” as a person engaged in commercid or business activities
(incdluding an &ffiliate of such person that is dso a debtor, but excluding a person whose primary activity
is the business of owning or operating rea property or activities incidental thereto) having aggregate
noncontingent, liquidated secured and unsecured debts of not more than $2 million (excluding debts
owed to affiliates or insders of the debtor) as of the date of the petition or the order for relief. This
monetary definition applies only in a case where the United States trustee has not appointed a creditors
committee or where the court has determined that the creditors committee is not sufficiently active and
representative to provide effective oversight of the debtor. It does not apply to any member of agroup
of affiliated debtors that has aggregate noncontingent, liquidated secured and unsecured debts in excess
of $2 million (excluding debts owed to one or more affiliates or insders). This provison aso requires
this monetary figure to be periodicaly adjusted for inflation pursuant to section 104 of the Bankruptcy
Code.

Sec. 433. Standard Form Disclosure Statement and Plan.  Section 433 of the Act directs the Judicia
Conference of the United States to propose for adoption standard form disclosure statements and
reorganization plans for smal business debtors. The provison requires the forms to achieve a practica
bal ance between the needs of the court, case adminigtrators, and other partiesin interest to have
reasonably complete information as well as the debtor’ s need for economy and smplicity.

Sec. 434. Uniform Nationa Reporting Requirements. Subsection (a) of section 434 of the Act adds a
provision to the Bankruptcy Code mandating additiona reporting requirements for smal business
debtors. It requires asmall business debtor to file periodic financia reports and other documents
containing the following information with repect to the debtor’ s business operations: (1) profitability;
(2) reasonable gpproximations of projected cash receipts and disbursements; (3) comparisons of actua
cash receipts and disbursements with projections in prior reports; (4) whether the debtor is complying
with postpetition requirements pursuant to the Bankruptcy Code and Federal Rules of Bankruptcy
Procedure; (5) whether the debtor istimely filing tax returns and other government filings, and (6)
whether the debtor is paying taxes and other adminigtrative expenses when due.  In addition, the
debtor must report on such other matters that are in the best interests of the debtor and the creditors
and in the public interest. If the debtor is not in compliance with any postpetition requirements pursuant
to the Bankruptcy Code and Federal Rules of Bankruptcy Procedure, or is not filing tax returns or
other required governmentd filings, paying taxes and other adminigtrative expenses when due, the
debtor must report: (1) what the failures are, (2) how they will be cured; (3) the cost of their cure; and
(4) when they will be cured. Section 434(b) specifies that the effective date of this provision is 60 days
after the date on which the rules required under this provison are promulgated.

Sec. 435. Uniform Reporting Rules and Forms for Small Business Cases. Subsection (8) of section
435 of the Act directs the Judicial Conference of the United States to propose officia rules and forms
with respect to the periodic financid reports and other information that a small business debtor must file
concerning its profitability, cash receipts and disbursements, filing of itstax returns, and payment of its
taxes and other administrative expenses.




Section 435(b) requires the rules and forms to achieve a practica baance between the need for
reasonably complete information by the bankruptcy court, United States trustee, creditors and other
partiesin interest, and the smdl business debtor’ s interest in having such forms be easy and inexpensve
to complete. The forms should also be designed to help the small business debtor better understand its
financid condition and plan its future.

Sec. 436. Dutiesin Small Business Cases. Section 436 of the Act isintended to implement greater
adminigrative overdgght and controls over small business chapter 11 cases, the provison requires a
chapter 11 trustee or debtor to:

@ filewith avoluntary petition (or in an involuntary case, within seven days from the date of the
order for rdlief) the debtor’s most recent financid statements (including a ba ance shest,
statement of operations, cash flow statement, and Federd income tax return) or a statement
explaning why such information is not avallable;

2 attend, through its senior management personne and counsel, meetings scheduled by the
bankruptcy court or the United States trustee (including the initid debtor interview and meeting
of creditors pursuant to section 341 of the Bankruptcy Code), unless the court waives this
requirement after notice and a hearing upon afinding of extraordinary and compelling
circumstances,

3 timely file dl requisite schedules and the statement of financid affairs, unlessthe court, after
notice and a hearing, grants an extension of up to 30 days from the order of relief, absent
extraordinary and compel ling circumstances,

4 file al postpetition financia and other reports required by the Federa Rules of Bankruptcy
Procedure or by locd rule of the digtrict court;

) maintain insurance thet is customary and appropriate for the industry, subject to section
363(c)(2);

(6) timely file tax returns and other required government filings;

) timely pay al adminigtrative expense taxes (except for certain contested claims), subject to
section 363(c)(2); and

(8 permit the United States trustee to ingpect the debtor’ s business premises, books, and records
at reasonable hours after gppropriate prior written notice, unless notice is waived by the debtor.

Sec. 437. Plan Filing and Confirmation Deadlines. Section 437 of the Act amends section 1121(e) of
the Bankruptcy Code with respect to the period of time within which asmal business debtor must file
and confirm aplan of reorganization. This provison provides that asmall business debtor’s exclusive
period to file a plan is 180 days from the date of the order for rdlief, unless the period is extended after
notice and a hearing, or the court, for cause, orders otherwise. It further providesthat a small business
debtor must file aplan and any disclosure statement not later than 300 days after the order for relief.
These time periods and the time fixed in section 1129(e) may be extended only if: (1) the debtor, after
providing notice to partiesin interest, demonstrates by a preponderance of the evidence that it is more
likely than not that the court will confirm a plan within a reasonable period of time; (2) anew deadlineis
imposed a the time the extenson is granted; and (3) the order granting such extension is sgned before
the expiration of the existing deadline.




Sec. 438. Plan Confirmation Deadline. Section 438 of the Act amends Bankruptcy Code section
1129 to require the court to confirm a plan not later than 45 days after it isfiled if the plan complies
with the gpplicable provisons of the Bankruptcy Code, unlessthis period is extended pursuant to
section 1121(e)(3). Section 438 clarifies that the plan must otherwise comply with applicable
provisions of the Bankruptcy Code and includes a cross-reference to section 1121(e)(3), as added by
section 437 of this Act.

Sec. 439. Duties of the United States Trustee. Section 439 of the Act amends section 586(a) of title
28 of the United States Code to require the United States trustee to perform the following additiona
duties with respect to smal business debtors:

@ conduct an initial debtor interview before the meeting of creditors for the purpose of (a)
investigating the debtor’ s viahility, (b) inquiring about the debtor’ s business plan, (c) explaining
the debtor’ s obligation to file monthly operating reports, (d) attempting to obtain an agreed
scheduling order setting various time frames (such as the date for filing a plan and effecting
confirmation), and (€) informing the debtor of other obligations;

2 if determined to be appropriate and advisable, inspect the debtor’ s business premises for the
purpose of reviewing the debtor’ s books and records and verifying that the debtor hasfiled its
tax returns;

3 review and monitor diligently the debtor’ s activities to determine as promptly as possible
whether the debtor will be unable to confirm a plan; and

4 promptly apply to the court for relief in any case in which the United States trustee finds
materia grounds for dismissa or conversion of the case.

Sec. 440. Scheduling Conferences. Section 440 amends section 105(d) of the Bankruptcy Code to
mandate that a bankruptcy court hold status conferences as are necessary to further the expeditious and
economica resolution of a bankruptcy case.

Sec. 441. Sevid Fler Provisons. Paragraph (1) of section 441 of the Act amends section 362 of the
Bankruptcy Code to provide that a court may award only actua damages for aviolation of the
automatic say committed by an entity in the good faith bdlief that subsection (h) of section 362 (as
amended) appliesto the debtor. Section 441(2) adds a new subsection to section 362 of the
Bankruptcy Code specifying that the automatic stay does not apply where the chapter 11 debtor: (1) is
adebtor in asmal business case pending at the time the subsequent case isfiled; (2) was adebtor ina
smdl business case dismissed for any reason pursuant to an order that became fina in the two-year
period ending on the date of the order for relief entered in the pending case; (3) was adebtor in small
business case in which a plan was confirmed in the two-year period ending on the date of the order for
relief entered in the pending case; or (4) is an entity that has acquired substantialy al of the assets or
business of asmdl business debtor described in the preceding paragraphs, unless such entity establishes
by a preponderance of the evidence that it acquired the assets or business in good faith and not for the
purpose of evading this provison.

An exception to this provison applies to a chapter 11 case that is commenced involuntarily and



involves no collusion between the debtor and the petitioning creditors. Also, it does not apply if the
debtor proves by a preponderance of the evidence that: (1) thefiling of the subsequent case resulted
from circumstances beyond the debtor’ s control and which were not foreseeable at the time the prior
case wasfiled; and (2) it is more likely than not that the court will confirm afeasble plan of
reorganization (but not aliquidating plan) within areasonable time.

Sec. 442. Expanded Grounds for Dismissal or Conversion and Appointment of Trustee. Subsection
(a) of section 442 of the Act amends section 1112(b) of the Bankruptcy Code to mandate that the
court convert or dismiss a chapter 11 case, whichever isin the best interests of creditors and the estate,
if the movant establishes cause, absent unusua circumstances. In this regard, the court must specify the
circumstances that support the court’ s finding that conversion or dismissa isnot in the best interests of
creditors and the estate.

In addition, the provison specifies an exception to the provision's mandatory requirement
gopliesif: (1) the debtor or a party in interest objects and establishes that thereis areasonable
likelihood that a plan will be confirmed within the time period st forth in section 1121(€) and 1129(e),
or if these provisons are ingpplicable, within a reasonable period of time; (2) the grounds for granting
such rdief include an act or omission of the debtor for which there exists a reasonable judtification for
such act or omission; and (3) such act or omisson will be cured within areasonable period of time.

The court must commence the hearing on a section 1112(b) motion within 30 days of itsfiling
and decide the motion not later than 15 days after commencement of the hearing unless the movant
expressdy consents to a continuance for a specified period of time or compelling circumstances prevent
the court from meeting these time limits.  Section 442 provides that the term “ causg” under section
1112(b), as amended by this provison, includes the following:

@ subgtantia or continuing loss to or diminution of the estate and the absence of a
reasonable likelihood of rehabilitation;

2 gross mismanagement of the etate;

3 failure to maintain appropriate insurance that poses amateria risk to the etate or the
public;

4 unauthorized use of cash collaterad that is harmful to one or more creditors,

) falure to comply with a court order;

(6) unexcused failure to timely satisfy any filing or reporting requirement under the
Bankruptcy Code or gpplicablerule;

) failure to atend the section 341 meeting of creditors or an examination pursuant to rule
2004 of the Federd Rules of Bankruptcy Procedure, without good cause shown by the
debtor;

8 falureto timey provide information or to attend meetings reasonably requested by the
United States trustee or bankruptcy administrator;

9 falureto timely pay taxes owed after the order for relief or to file tax returns due
postpetition;

(10) falureto file adisclosure gatement or to confirm a plan within the time fixed by the



Bankruptcy Code or pursuant to court order;

(11) falureto pay any requisite fees or charges under chapter 123 of title 28 of the United
States Code;

(12)  revocation of a confirmation order;

(13) inahility to effectuate substantial consummation of a confirmed plan;

(14) materid default by the debtor with respect to a confirmed plan;

(15 termination of aplan by reason of the occurrence of a condition specified in the plan;
and

(16) thedebtor’sfailure to pay any domestic support obligation that first becomes payable

postpetition

Section 442(b) creates additional grounds for the appointment of a chapter 11 trustee under
section 1104(a). It provides that should the bankruptcy court determine cause exists to convert or
dismiss a chapter 11 case, it may gppoint atrustee or examiner if in the best interests of creditors and
the bankruptcy estate.

Sec. 443. Study of Operation of Title 11, United States Code, with Respect to Small Businesses.
Section 443 of the Act directs the Adminigrator of the Smal Business Adminigtration, in consultation
with the Attorney Generd, the Director of the Executive Office for United States Trustees, and the
Director of the Adminidrative Office of the United States Courts, to conduct a study to determine: (1)
theinternd and external factors that cause small businesses (particularly sole proprietorships) to seek
bankruptcy rdief and the factors that cause smdl businesses to successfully complete their chapter 11
cases, and (2) how the bankruptcy laws may be made more effective and efficient in asssting smadll
businessto remain viable.

Sec. 444. Payment of Interest. Paragraph (1) of section 444 of the Act amends section 362(d)(3) of
the Bankruptcy Code to require a court to grant relief from the automatic stay within 30 days after it
determinesthat asingle asset real estate debtor is subject to this provision. Section 444(2) amends
section 362(d)(3)(B) to specify thet relief from the automatic stay shdl be granted unless the sngle

asst redl estate debtor has commenced making monthly payments to each creditor secured by the
debtor’ sred property (other than a claim secured by ajudgment lien or unmatured statutory lien) in an
amount equal to the interest a the then gpplicable nondefault contract rate of interest on the vaue of the
creditor’ sinterest in the real etate. It dlows adebtor inits sole discretion to make the requisite interest
payments out of rents or other proceeds generated by the red property, notwithstanding section
363(c)(2).

Sec. 445. Priority for Adminidrative Expenses. Section 445 of the Act amends section 503(b) of the
Bankruptcy Code to add a new administrative expense priority for anonresidentia rea property lease
that is assumed under section 365 and then subsequently rgjected. The amount of the priority isthe
sum of al monetary obligations due under the lease (excluding pendties and obligations arisng from or
relating to afailure to operate) for the two-year period following the rgection date or actud turnover of
the premises (whichever is later), without reduction or setoff for any reason, except for sums actualy
received or to be received from a nondebtor. Any remaining sums due for the baance of the term of



the lease are treated as a claim under section 502(b)(6) of the Bankruptcy Code.

Sec. 446. Duties with Respect to a Debtor Who Is a Plan Administrator of an Employee Benefit Plan
Subsection (@) of section 446 of the Act amends Bankruptcy Code section 521(a) to require a debtor,
unless atrustee is serving in the case, to serve as the administrator (as defined in the Employee
Retirement Income Security Act) of an employee benefit plan if the debtor served in such capacity at
the time the case wasfiled. Section 446(b) amends Bankruptcy Code section 704 to require the
chapter 7 trustee to perform the obligations of such administrator in a case where the debtor or an
entity designated by the debtor was required to perform such obligations. Section 446(c) amends
Bankruptcy Code section 1106(a) to require a chapter 11 trustee to perform these obligations.

Sec. 447. Appointment of Committee of Retired Employees. This provision amends section 1114(d)
of the Bankruptcy Code to clarify that it is the responghbility of the United States trustee to gppoint
members to acommittee of retired employees.

TITLEV. MUNICIPAL BANKRUPTCY PROVISIONS

Sec. 501. Petition and Proceedings Related to Petition. Section 501 amends sections 921(d) and 301
of the Bankruptcy Code to clarify that the court must enter the order for relief in a chapter 9 case.

Sec. 502. Applicahility of Other Sectionsto Chapter 9. Section 502 of the of the Act amends section

901 of the Bankruptcy Code to make the following sections gpplicable to chapter 9 cases.

@ section 555 (contractua right to liquidate, terminate or accelerate a securities contract);

2 section 556 (contractud right to liquidate, terminate or accelerate a commodities or forward
contract);

3 section 559 (contractud right to liquidate, terminate or accel erate a repurchase agreement);

4 section 560 (contractua right to liquidate, terminate or accelerate a swap agreement);

) section 561 (contractud right to liquidate, terminate, accelerate, or offset under a master netting
agreement and across contracts); and

(6) section 562 (damage measure in connection with swap agreements, securities contracts,
forward contracts, commodity contracts, repurchase agreements, or master netting agreement).

TITLE VI. BANKRUPTCY DATA

Sec. 601. Improved Bankruptcy Statistics. This provison amends chapter 6 of title 28 of the United
States Code to require the clerk for each ditrict (or the bankruptcy court clerk if one has been certified
pursuant to section 156(b) of title 28 of the United States Code) to collect certain statistics for chapter
7,11, and 13 cases in a standardized format prescribed by the Director of the Administrative Office of
the United States Courts and to make this information available to the public. Not later than July 1,
2008, the Director must submit areport to Congress concerning the satistica information collected and
then must report annually theresfter. The Statistics must be itemized by chapter of the Bankruptcy




Code and be presented in the aggregate for each didtrict. The specific categories of information that
must be gathered include the following:

@ scheduled total assets and liagbilities of debtors who are individuas with primarily consumer
debts under chapters 7, 11 and 13 by category;

2 such debtors current monthly income, average income, and average expenses,

3 the aggregate amount of debts discharged during the reporting period based on the difference
between the total amount of scheduled debts and by categories that are predominantly
nondischargeable;

4 the average time between thefiling of the bankruptcy case and the closing of the case;

) the number of cases in which reaffirmation agreements were filed, the total number of
regffirmation agreements filed, the number of casesin which the debtor was pro se and a
reaffirmation agreement was filed, and the number of cases in which the resffirmation agreement
was approved by the court;

(6) for chapter 13 cases, information on the number of: (@) orders determining the value of secured
property in an amount |ess than the amount of the secured claim, (b) fina orders that
determined the value of property securing a claim, (c) cases dismissed, (d) cases dismissed for
failure to make payments under the plan, (€) cases refiled after dismissd, (f) casesin which the
plan was completed (separately itemized with respect to the number of modifications made
before completion of the plan, and (g) casesin which the debtor had previoudy sought
bankruptcy relief within the Sx years preceding the filing of the present case;

@) the number of cases in which creditors were fined for misconduct and the amount of any
punitive damages awarded for creditor misconduct; and

8 the number of casesin which sanctions under rule 9011 of the Federd Rules of Bankruptcy
Procedure were imposed againgt a debtor’ s counsel and the damages awarded under thisrule.

Section 601 provides that the amendments in this provision take effect 18 months after the date of
enactment of this Act.

Sec. 602. Uniform Rules for the Collection of Bankruptcy Data. Section 602 of the Act amends
chapter 39 of title 28 of the United States Code to require the Attorney Genera to promulgate rules
mandating the establishment of uniform forms for fina reportsin chapter 7, 12 and 13 cases and
periodic reportsin chapter 11 cases. This provison aso specifies that these reports be designed to
facilitate compilation of data and to provide maximum public access by physical ingpection a one or
more centrd filing locations and by dectronic access through the Internet or other appropriate media.
The information should enable an evauation of the efficiency and practicality of the bankruptcy system.
Inissuing rules, the Attorney General must consder: (1) the reasonable needs of the public for
information about the Federal bankruptcy system; (2) the economy, simplicity, and lack of undue
burden on persons obligated to file the reports; and (3) appropriate privacy concerns and safeguards.

Section 602 provides that final reports by trusteesin chapter 7, 12, and 13 cases include the
following information: (1) the length of time the case was pending; (2) assets abandoned; (3) assets
exempted; (4) receipts and disbursements of the estate; (5) adminigtrative expenses, including those



associated with section 707(b) of the Bankruptcy Code, and the actual costs of administering chapter
13 cases, (6) clams asserted; (7) clams alowed; and (8) distributions to clamants and clams
discharged without payment. With regard to chapter 11 cases, section 602 provides that periodic
reports include the following information regarding:

@ the industry classfication for businesses conducted by the debtor, as published by the
Department of Commerce;

2 the length of time that the case was pending;

3 the number of full-time employees as of the date of the order for relief and a the end of each
reporting period;

4 cash receipts, cash dishursements, and profitability of the debtor for the most recent period and
cumulatively from the date of the order for relief;

) the debtor’ s compliance with the Bankruptcy Code, including whether tax returns have been
filed and taxes have been pad;

(6) professond fees gpproved by the court for the most recent period and cumulatively from the
date of the order for relief; and

@) plansfiled and confirmed, including the aggregate recoveries of holdersby classand asa
percentage of total claims of an dlowed class.

Sec. 603. Audit Procedures. Subsection (8)(1) of section 603 of the Act requires the Attorney
Generd (for judicid digtricts served by United States trustees) and the Judicid Conference of the
United States (for judicia digtricts served by bankruptcy administrators) to establish procedures to
determine the accuracy, veracity, and completeness of petitions, schedules and other information filed
by debtors pursuant to sections 111, 521 and 1322 of the Bankruptcy Code. Section 603(a)(1)
requires the audits to be conducted in accordance with generaly accepted auditing sandards and
performed by independent certified public accountants or independent licensed public accountants. It
permits the Attorney Generd and the Judicid Conference to develop dternative auditing standards not
later than two years after the date of enactment of this Act. Section 603(a)(2) requires these
proceduresto: (1) establish amethod of selecting appropriate quaified contractors to perform these
audits; (2) establish amethod of randomly sdecting cases for audit, and that aminimum of at least one
case out of every 250 cases be sdlected for audit; (3) require audits in cases where the schedules of
income and expenses reflect greater than average variances from the gatistical norm for the digtrict if
they occur by reason of higher income or higher expenses than the satistica norm in which the
schedules were filed; and (4) require the aggregate results of such audits, including the percentage of
cases by digtrict in which amaterid misstatement of income or expenditures is reported, to be made
available to the public on an annud basis.

Section 603(b) amends section 586 of title 28 of the United States Code to require the United
States trustee to submit reports as directed by the Attorney Generd, including the results of audits
performed under section 603(a). In addition, it authorizes the United States trustee to contract with
auditors to perform the audits specified in this provison. Further, it requires the report of each audit to
be filed with the court and transmitted to the United States trustee. The report must specify materid
misstatements of income, expenditures or assets. 1n a case where amaterid misstatement has been



reported, the clerk must provide notice of such misstatement to creditors and the United States trustee
must report it to the United States Attorney, if appropriate, for possible crimind prosecution. If
advisable, the United States trustee must a so take appropriate action, such as revoking the debtor’s
discharge.

Section 603(c) amends section 521 of the Bankruptcy Code to make it aduty of the debtor to
cooperate with an auditor. Section 603(d) amends section 727 of the Bankruptcy Code to add, asa
ground for revocation of a chapter 7 discharge the debtor’ sfailure to: () satisfactorily explain a
materia misstatement discovered as the result of an audit pursuant to this provison; or (b) make
available for inspection al necessary documents or property belonging to the debtor that are requested
in connection with such audit. Section 603(€) provides that the amendments made by this provison
take effect 18 months after the Act’s date of enactment.

Sec. 604. Sense of Congress Regarding Availability of Bankruptcy Data. Section 604 expresses a
sense of the Congressthat it isanationa policy of the United States that dl data collected by
bankruptcy clerksin eectronic form (to the extent such data relates to public records pursuant to
section 107 of the Bankruptcy Code) should be made available to the public in a useable eectronic
form in bulk, subject to appropriate privacy concerns and safeguards as determined by the Judicia
Conference of the United States. It dso tates that a uniform bankruptcy data system should be
edtablished that uses asingle set of data definitions and forms to collect such data and that data for any
particular bankruptcy case should be aggregated in eectronic format.

TITLE VII. BANKRUPTCY TAX PROVISIONS

Sec. 701. Treatment of Certain Tax Liens. Subsection (a) of section 701 of the Act makes severa
amendments to section 724 of the Bankruptcy Code to provide greater protection for holders of ad
valorem tax liens on red or persona property of the estate. Many school boards obtain liens on red
property to ensure collection of unpaid ad valorem taxes. Under current law, loca governments are
sometimes unable to collect these taxes despite the presence of alien because they may be
subordinated to certain claims and expenses as aresult of section 724. Section 701(a) is intended to
protect the holders of these tax liens from, among other things, erosion of their dlams satus by
expenses incurred under chapter 11 of the Bankruptcy Code. Pursuant to section 701(a),
subordination of ad valorem tax liensis ill possible under section 724(b), but limited to the payment
of : (1) damsincurred under chapter 7 for wages, sdaries, or commissions (but not expenses incurred
under chapter 11); (2) clams for wages, sdaries, and commissions entitled to priority under section
507(a)(4); and (3) damsfor contributions to employee benefit plans entitled to priority under section
507(a)(5). Beforeatax lien on real or personal property may be subordinated pursuant to section 724,
the chapter 7 trustee must exhaust dl other unencumbered estate assets and, consstent with section
506, recover reasonably necessary costs and expenses of preserving or disposing of such property.

Section 701(b) amends section 505(a)(2) of the Bankruptcy Code to prevent a bankruptcy
court from determining the amount or legdity of an ad valorem tax on rea or persond property if the



applicable period for contesting or redetermining the amount of the claim under nonbankruptcy law has
expired.

Sec. 702. Treatment of Fud Tax Claims. Section 702 of the Act amends section 501 of the
Bankruptcy Code to smplify the process for filing of clams by states for certain fud taxes. Rather than
requiring each sate to file aclaim for these taxes (asis the case under current law), section 702 permits
the designated “ base jurisdiction” under the Internationd Fud Tax Agreement to file a cdlam on behdf
of dl gates, which would then be dlowed asasinglecdam.

Sec. 703. Notice of Request for a Determination of Taxes. Under current law, atrustee or debtor in
possesson may request agovernmenta unit to determine adminidrative tax liabilities in order to receive
adischarge of those liahilities. There are no requirements as to the content or form of such notice to the
government. Section 703 of the Act amends section 505(b) of the Bankruptcy Code to require the
clerk of each didtrict to maintain alist of addresses designated by governmenta units for service of
section 505 requests. In addition, the list may aso include information concerning filing requirements
specified by such governmentd units. If agovernmental entity does not designate an address and
provide that address to the bankruptcy court clerk, any request made under section 505(b) of the
Bankruptcy Code may be served at the address of the appropriate taxing authority of that governmental
unit.

Sec. 704. Rate of Interest on Tax Claims. Under current law, there is no uniform rete of interest
goplicableto tax clams. Asaresult, varying sandards have been used to determine the gpplicable

rate. Section 704 of the Act amends the Bankruptcy Code to add section 511 for the purpose of
amplifying the interest rate caculation. It providesthat for al tax clams (federd, state, and locd),
including adminigtrative expense taxes, the interest rate shall be determined in accordance with
gpplicable nonbankruptcy law. With respect to taxes paid under a confirmed plan, the rate of interest is
determined as of the calendar month in which the plan is confirmed.

Sec. 705. Priority of Tax Clams. Under current law, atax claim is entitled to be treated as a priority
cdamif it arises within certain specified time periods. In the case of income taxes, apriority arises,
among other time periods, if the tax return was due within three years of the filing of the bankruptcy
petition or if the assessment of the tax was made within 240 days of the filing of the petition. The 240
day period istolled during the time that an offer in compromiseis pending (plus 30 days). Though the
datute is slent, most courts have aso held that the three-year and 240-day time periods are tolled
during the pendency of a previous bankruptcy case. Section 705 amends section 507(a)(8) of the
Bankruptcy Code to codify the rule talling priority periods during the pendency of aprevious
bankruptcy case during that 240-day period together with an additiond 90 days. It dso includestolling
provisonsto adjust for the collection due process rights provided by the Internal Revenue Service
Regtructuring and Reform Act of 1998. During any period in which the government is prohibited from
collecting atax as aresult of arequest by the debtor for a hearing and an appeal of any collection
action taken againg the debtor, the priority istolled, plus 90 days. Also, during any timein which there
was aday of proceedingsin aprior bankruptcy case or collection of an income tax was precluded by a
confirmed bankruptcy plan, the priority istolled, plus 90 days.




Sec. 706. Priority Property Taxes Incurred. Under current law, many provisions of the Bankruptcy
Code are keyed to theword “assessed.” While this term has an accepted meaning in the federa
gystem, it is not used in many state and loca statutes and has crested some confusion. To diminate this
problem with respect to rea property taxes, section 706 amends section 507(a)(8)(B) of the
Bankruptcy Code by replacing the word “ assessed” with “incurred.”

Sec. 707. No Discharge of Fraudulent Taxes in Chapter 13. Under current law, a debtor's ability to
discharge tax debts varies depending on whether the debtor isin chapter 7 or chapter 13. In a chapter
7 case, taxes from areturn due within three years of the petition date, taxes assessed within 240 days,
or taxes related to an unfiled return or false return are not dischargeable. Chapter 13, on the other
hand, allows these obligations to be discharged. Section 707 of the Act amends Bankruptcy Code
section 1328(a)(2) to prohibit the discharge of tax claims described in section 523(a)(1)(B) and (C) as
well as cdamsfor atax required to be collected or withheld and for which the debtor isliablein
whatever capacity pursuant to section 507(a)(8)(C).

Sec. 708. No Discharge of Fraudulent Taxesin Chapter 11. Under current law, the confirmation of a
chapter 11 plan discharges a corporate debtor from most debts. Section 708 amends section 1141(d)
of the Bankruptcy Code to except from discharge in corporate chapter 11 case a debt specified in
subsections 523(a)(2)(A) and (B) of the Bankruptcy Code owed to a domestic governmenta unit. In
addition, it excepts from discharge a debt owed to a person as the result of an action filed under
subchapter 111 of chapter 37 of title 31 of the United States Code or any similar Sate statute. Section
708 excepts from discharge a debt for atax or customs duty with respect to which the debtor made a
fraudulent tax return or willfully attempted in any manner to evade or defeeat such tax.

Sec. 709. Stay of Tax Proceedings Limited to Prepetition Taxes. Under current law, the filing of a
petition for relief under the Bankruptcy Code activates an automatic stay that enjoins the
commencement or continuation of a case in the federa tax court. This rule was arguably extended in
Halpern v. Commissioner,'” which held that the tax court did not have jurisdiction to hear acase
involving a postpetition year. To address thisissue, section 709 of the Act amends section 362(a)(8) of
the Bankruptcy Code to specify that the automatic stay islimited to an individual debtor’s prepetition
taxes (taxes incurred before entering bankruptcy). The amendment clarifies that the automatic stay
does not gpply to an individua debtor’ s postpetition taxes. In addition, section 709 dlows the
bankruptcy court to determine whether the automatic stay applies to the postpetition tax ligbilities of a
corporate debtor.

Sec. 710. Periodic Payment of Taxesin Chapter 11 Cases. Section 710 of the Act amends section
1129(a)(9) of the Bankruptcy Code to provide that the allowed amount of priority tax clams (as of the
plan’s effective date) must be paid in regular cash ingtdlments within five years from the entry of the
order for relief. The manner of payment may not be less favorable than that accorded the most favored
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nonpriority unsecured class of clams under section 1122(b). In addition, it requires the same payment
treatment to be accorded to secured section 507(a)(8) claims of a governmental unit.

Sec. 711. Avoidance of Statutory Liens Prohibited. The Interna Revenue Code gives specia
protections to certain purchasers of securities and motor vehicles notwithstanding the existence of a
filed tax lien. Section 711 of the Act amends section 545(2) of the Bankruptcy Code to prevent that
provison's pecid protections from being used to avoid an otherwise vdid lien. Specifically, it prevents
the avoidance of unperfected liens againgt a bona fide purchaser, if the purchaser qudifies as such under
section 6323 of the Internad Revenue Code or asimilar provision under state or loca law.

Sec. 712. Payment of Taxesin the Conduct of Business. Although current law generdly requires
trustees and receivers to pay taxes in the ordinary course of the debtor’ s business, the payment of
adminigtrative expenses must first be authorized by the court. Section 712(a) of the Act amends
section 960 of title 28 of the United States Code to clarify that postpetition taxes in the ordinary course
of business must be paid on or before when such tax is due under gpplicable nonbankruptcy law, with
certain exceptions. This requirement does not gpply if the obligation is a property tax secured by alien
againg property that is abandoned under section 554 within areasonable time after the lien ataches. In
addition, the requirement does not pertain where the payment is excused under the Bankruptcy Code.
With respect to chapter 7 cases, section 712(a) provides that the payment of atax clam may be
deferred until final distribution pursuant to section 726 if the tax was not incurred by a chapter 7 trustee
or if the court, prior to the due date of the tax, finds that the estate has insufficient funds to pay dl
adminigrative expensesin full. Section 712(b) amends section 503(b)(1)(B)(i) of the Bankruptcy

Code to clarify that this provison applies to secured as well as unsecured tax clams, including property
taxes based on liahility that isin rem, in personam or both. Section 712(c) amends section 503(b)(1)
to exempt agovernmentd unit from the requirement to file arequest for payment of an adminidtrative
expense. Section 712(d)(1) amends section 506(b) to provide thet to the extent that an allowed claim
is oversecured, the holder is entitled to interest and any reasonable fees, costs, or charges provided for
under state law. Section 712(d)(2), in turn, amends section 506(c) to permit atrustee to recover from
asecured creditor the payment of al ad valorem property taxes.

Sec. 713. Tadily Filed Priority Tax Clams. Section 713 of the Act amends section 726(a)(1) of the
Bankruptcy Code to require a claim under section 507 that is not timely filed pursuant to section 501 to
be entitled to adigribution if such clam isfiled the earlier of the date that is ten days following the
mailing to creditors of the summary of the trustee’ sfind report or before the trustee commences find
digribution.

Sec. 714. Income Tax Returns Prepared by Tax Authorities. Section 714 of the Act amends section
523(a) of the Bankruptcy Code to provide that areturn filed on behaf of ataxpayer who has provided
information sufficient to complete areturn condtitutes filing areturn (and the debt can be discharged),
but that a return filed on behdf of ataxpayer based on information the Secretary obtains through
testimony or otherwise does not condtitute filing a return (and the debt cannot be discharged).

Sec. 715. Discharge of the Edtate’s Liability for Unpaid Taxes. Under the Bankruptcy Code, atrustee



or debtor in possesson may request a prompt audit to determine postpetition tax liabilities. If the
government does not make a determination or request an extension of time to audit, then the trustee or
debtor in possession's determination of taxes will befind. Severa court cases have hdd that while this
protects the debtor and the trustee, it does not necessarily protect the estate. Section 715 of the Act
amends section 505(b) of the Bankruptcy Code to clarify that the etate is dso protected if the
government does not request an audit of the debtor's tax returns. Therefore, if the government does not
make a determination of postpetition tax liabilities or request extension of time to audit, then the estate’'s
ligbility for unpaid taxes is discharged.

Sec. 716. Regquirement to File Tax Returns to Confirm Chapter 13 Plans. Under current law, a debtor
may enjoy the benefits of chapter 13 even if ddinquent in thefiling of tax returns. Section 716 of the
Act responds to this problem. Subsection (a) amends section 1325(a) of the Bankruptcy Code to
require a chapter 13 debtor to file dl gpplicable Federd, state, and loca tax returns as a condition of
confirmation as required by section 1308 (as added by section 716(b)). Section 716(b) adds section
1308 to chapter 13 to require a chapter 13 debtor to be current on the filing of tax returns for the four-
year period preceding the filing of the case. If the returns are not filed by the date on which the meeting
of creditorsisfirst scheduled, the trustee may hold open that meeting for a reasonable period of time to
dlow the debtor to file any unfiled returns. The additiona period of time may not extend beyond 120
days after the date of the meeting of the creditors or beyond the date on which the return is due under
the last automatic extension of timefor filing. The debtor, however, may obtain an extenson of time
from the court if the debtor demonstrates by a preponderance of the evidence that the fallure to file was
attributable to circumstances beyond the debtor’ s control.

Section 716(c) amends section 1307 of the Bankruptcy Code to provide that if achapter 13
debtor falsto file atax return as required by section 1308, the court must dismiss the case or convert it
to one under chapter 7 (whichever isin the best interests of creditors and the estate) on request of a
party in interest or the United States trustee after notice and a hearing.

Section 716(d) amends section 502(b)(9) of the Bankruptcy Code to provide that in a chapter
13 case, agovernmenta unit’stax claim based on areturn filed under section 1308 shdl be deemed to
be timely filed if the claim isfiled within 60 days from the date on which such returnisfiled. Section
716(e) states the sense of the Congress that the Judicial Conference of the United States should
propose for adoption officia rules with respect an objection by a governmentd unit to confirmation of a
chapter 13 plan when such claim pertains to atax return filed pursuant to section 1308.

Sec. 717. Standardsfor Tax Disclosure. Before creditors and stockholders may be solicited to vote
on achapter 11 plan, the plan proponent must file a disclosure statement that provides adequate
information to holders of claims and interests so they can make a decision as to whether or not to vote
in favor of the plan. Asthe tax consequences of a plan can have a Sgnificant impact on the debtor’s
reorganization prospects, section 717 amends section 1125(a) of the Bankruptcy Code to require that
a chapter 11 disclosure statement discuss the plan’s potentia material federd tax consequencesto the
debtor, any successor to the debtor, and to a hypothetical investor that is representative of the
clamants and interest holdersin the case.




Sec. 718. Setoff of Tax Refunds. Under current law, the filing of a bankruptcy petition autometicaly
gtays the setoff of a prepetition tax refund againgt a prepetition tax obligation unless the bankruptcy
court approves the setoff. Interest and pendties that may continue to accrue may aso be
nondischargeable pursuant to section 523(a)(1) of the Bankruptcy Code and cause individua debtors
undue hardship. Section 718 of the Act amends section 362(b) of the Bankruptcy Code to create an
exception to the automeatic stay whereby such setoff could occur without court order unlessit would not
be permitted under gpplicable nonbankruptcy law because of a pending action to determine the amount
or legdity of thetax ligbility. In that circumstance, the governmenta authority may hold the refund
pending resolution of the action, unless the court, on motion of the trustee and after notice and a
hearing, grants the taxing authority adequate protection pursuant to section 361.

Sec. 719. Specid Provisons Related to the Treatment of State and Local Taxes. Section 719 of the
Act conforms state and local income tax adminigtrative issues to the Internd Revenue Code. For
example, under federd law, a bankruptcy petitioner filing on March 5 has two tax years (January 1 to
March 4, and March 5 to December 31). Under the Bankruptcy Code, however, state and local tax
years are divided differently (January 1 to March 5, and March 6 to December 31). Section 719
requires the sates to follow the federd convention. It conforms state and loca tax adminigtration to the
Internad Revenue Codein the following areas. division of tax ligbilities and responsibilities between the
estate and the debtor, tax consequences with respect to partnerships and transfers of property, and the
taxable period of adebtor. Section 719 does not conform state and local tax ratesto federa tax rates.

Sec. 720. Dismiss for Failureto Timely File Tax Returns. Under exidting law, thereis no definitive
rule with respect to whether a bankruptcy court may dismiss a bankruptcy case if the debtor fallsto file
returns for taxes incurred postpetition. Section 720 of the Act amends section 521 of the Bankruptcy
Codeto dlow ataxing authority to request thet the court dismiss or convert a bankruptcy caseif the
debtor falsto file a postpetition tax return or obtain an extension. If the debtor does not file the
required return or obtain the extension within 90 days from the time of the request by the taxing
authority to file the return, the court must convert or dismiss the case, whichever isin the best interest of
creditors and the estate.

TITLEVIII. ANCILLARY AND OTHER CROSS-BORDER CASES.

Title VIII of the Act adds a new chapter to the Bankruptcy Code for transnationa bankruptcy
cases. It incorporates the Modd Law on Cross-Border Insolvency to encourage cooperation between
the United States and foreign countries with respect to transnationa insolvency cases. Title VIII is
intended to provide grester legd certainty for trade and investment aswell asto provide for the fair and
efficient adminigtration of cross-border insolvencies, which protects the interests of creditors and other
interested parties, including the debtor. 1n addition, it serves to protect and maximize the value of the
debtor’ s assets.



Sec. 801. Amendment to Add Chapter 15 to Title 11, United States Code.  Section 801 introduces
chapter 15 to the Bankruptcy Code, which isthe Model Law on Cross-Border Insolvency (“Model
Law”) promulgated by the United Nations Commission on Internationa Trade Law (“*UNCITRAL”) at
its Thirtieth Session on May 12-30, 1997.1® Cases brought under chapter 15 are intended to be
ancillary to cases brought in a debtor’ s home country, unless afull United States bankruptcy caseis
brought under another chapter. Evenif afull caseis brought, the court may decide under section 305
to stay or dismiss the United States case under the other chapter and limit the United States' roleto an
ancillary case under this chapter.® If the full caseis not dismissed, it will be subject to the provisions of
this chapter governing cooperation, communication and coordination with the foreign courts and
representatives. In any case, an order granting recognition is required as a prerequisite to the use of
sections 301 and 303 by aforeign representative.

Sec. 1501. Purpose and scope of application. Section 1501 combines the Preamble to the
Model Law (subsection (1)) with its article 1 (subsections (2) and (3))%. It largdly tracks the language
of the Modd Law with appropriate United States references. However, it adds in subsection (3) an
excluson of certain natura persons who may be considered ordinary consumers. Although the
consumer excluson is not in the text of the Modd Law, the discussons at UNCITRAL recognized that
such exclusion would be necessary in countries like the United States where there are pecid provisions
for consumer debtors in the insolvency laws?

The reference to section 109(e) essentially defines “ consumer debtors’ for purposes of the
excluson by incorporating the debt limitations of that section, but not its requirement of regular income.
The exclusion adds a requirement that the debtor or debtor couple be citizens or long-term legdl
residents of the United States. This ensures that residents of other countries will not be able to
manipulate this exclusion to avoid recognition of foreign proceedings in their home countries or
elsewhere.

Thefirgt excluson in subsection () condtitutes, for the United States, the excluson provided in

8T he text of the Model Law and the Report of UNCITRAL on its adoption are found at U.N. G.A., 52d Sess., Supp.
No. 17 (A/52/17) (“Report”). That Report and the Guide to Enactment of the UNCITRAL Model Law on Cross-
Border Insolvency, U.N. Gen. Ass., UNCITRAL 30th Sess. U.N. Doc. A/CN.9/442 (1997) (“Guide"), which was
discussed in the negotiations leading to the Model Law and published by UNCITRAL as an aid to enacting

countries, should be consulted for guidance as to the meaning and purpose of its provisions. The development of

the provisionsin the negotiations at UNCITRAL, in which the United States was an active participant, is recounted

in the interim reports of the Working Group that are cited in the Report.

196 section 1529 and commentary.
2Guide at 16-19.
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article 1, subsection (2), of the Modd Law.?? Foreign representatives of foreign proceedings which are
excluded from the scope of chapter 15 may seek comity from courts other than the bankruptcy court
gnce the limitations of section 1509(b)(2) and (3) would not gpply to them.

The reference to section 109(b) interpolates into chapter 15 the entities governed by
specidized insolvency regimes under United States law which are currently excluded from liquidation
proceedings under title 11. Section 1501 contains an exception to the section 109(b) exclusons so that
foreign proceedings of foreign insurance companies are eigible for recognition and relief under chapter
15 asthey had been under section 304. However, section 1501(d) has the effect of leaving to State
regulation any deposit, escrow, trust fund or the like posted by aforeign insurer under State law.

Sec. 1502. Definitions. “Debtor” is given aspecid definition for this chapter. This definition
does not come from the Modd Law, but is necessary to eliminate the need to refer repestedly to “the
same debtor asin the foreign proceeding.” With certain exceptions, the term “person” used in the
Modd Law has been replaced with “entity,” which is defined broadly in section 101(15) to include
natural persons and various legd entities, thus matching the intended breadth of the term “ person” in the
Mode Law. The exceptions include contexts in which anatural person isintended and those in which
the Model Law language dready refers to both persons and entities other than persons. The definition
of “trustee” for this chapter ensures that debtorsin possession and debtors, as well as trustees, are
induded in the term.%

The definition of "within the territorid jurisdiction of the United States' in subsection (7) isnot
taken from the Model Law. It has been added because the United States, like some other countries,
asserts insolvency jurisdiction over property outside its territoria limits under gppropriate
circumgtances. Thusalimiting phraseis ussful where the Modd Law and this chapter intend to refer
only to property within the territory of the enacting Sate. In addition, a definition of "recognition”
supplementsthe Modd Law definitions and merdly smplifies drafting of various other sections of
chapter 15.

Two key definitions of “foreign proceeding” and “foreign representative,” are found in sections
101(23) and (24), which have been amended consistent with Model Law article 2.2 The definitions of
“egtablishment,” “foreign court,” “foreign main proceeding,” and “foreign non-main proceeding” have
been taken from Modd Law article 2, with only minor language variations necessary to comport with

2\d. at 17.
235pe section 1505.

2Guide at 19-21, 1967-68.



United States terminology. Additionally, defined terms have been placed in dphabetical order.® In
order to be recognized as a foreign non-main proceeding, the debtor must at least have an
egtablishment in that foreign country.

Sec. 1503. Internationa obligations of the United States. This section is taken exactly from the
Mode Law with only minor adaptations of terminology.?” Although this section makes an internationa
obligation prevail over chapter 15, the courts will attempt to read the Model Law and the international
obligation so as not to conflict, especidly if the internationa obligation addresses a subject matter less
directly related than the Model Law to a case before the court.

Sec. 1504. Commencement of ancillary case. Article 4 of the Modd Law is designed for
designation of the competent court which will exercise jurisdiction under the Modd Law. In United
States law, section 1334(a) of title 28 gives exclusve jurisdiction to the digtrict courtsin a®case” under
thistitte?® Therefore, Since the competent court has been determined in title 28, this section instead
provides that a petition for recognition commences a“case,” an gpproach that aso invokes a number of
other useful procedurd provisons. In addition, a new subsection (P) to section 157 of title 28 makes
cases under this chapter part of the core jurisdiction of bankruptcy courtsif referred by the digtrict
courts, thus completing the designation of the competent court. Findly, the particular bankruptcy court
that will rule on the petition is determined pursuant to arevised section 1410 of title 28 governing venue
and transfer.?®

Thetitle“ancillary” in this section and in the title of this chapter emphasizes the United States

2see Guide at 19, (Model Law) 21 175 (concerning establishment); 21 74 (concerning foreign court); 21 72, 73 and
75 (concerning foreign main and non-main proceedings).

%seeid. at 21, 175.
*'eeid. at 22, Art. 3.
seeid. at 23, Art. 4.
29New section 1410 of title 28 provides as follows:
A case under chapter 15 of title 11 may be commenced in the district court for the district --
(0] in which the debtor hasits principal place of business or principal assetsin the United States;
2 if the debtor does not have a place of business or assets in the United States, in which thereis
pending against the debtor an action or proceeding or enforcement of judgment in a Federa or
State court; or
©)] in a case other than those specified in paragraph (1) or (2), in which venue will be consistent with

the interests of justice and the convenience of the parties having regard to the relief sought by the
foreign representative.



policy in favor of agenerd rule that countries other than the home country of the debtor, where amain
proceeding would be brought, should usudly act through ancillary proceedingsin aid of the main
proceedings, in preference to asystem of full bankruptcies (often caled “ secondary” proceedings) in
each date where assets are found. Under the Model Law, notwithstanding the recognition of aforeign
main proceeding, full bankruptcy cases are permitted in each country (see sections 1528 and 1529). In
the United States, the court will have the power to suspend or dismiss such cases where appropriate
under section 305.

Sec. 1505. Authorization to act in aforeign country. The language in this section varies from
the wording of article 5 of the Modd Law as necessary to comport with United States law and
terminology. The dight dteration to the language in the last sentence is meant to emphagize that the
identification of the trustee or other entity entitled to act is under United States law, while the scope of
actions that may be taken by the trustee or other entity under foreign law islimited by the foreign law.®

The related amendment to section 586(a)(3) of title 28 makes acting pursuant to authorization
under this section an additional power of atrustee or debtor in possesson. While the Model Law
automatically authorizes an administrator to act abroad, this section requires al trustees and debtors to
obtain court gpprova before acting abroad. That requirement is a change from the language of the
Mode Law, but one that is purely interna to United Stateslaw.®! Its main purposeis to ensure that the
court has knowledge and control of possibly expensgive activities, but it will have the collaterd benefit of
providing further assurance to foreign courts that the United States debtor or representative is under
judicid authority and supervison. This requirement means that the firgt-day ordersin reorganization
cases should include authorization to act under this section where appropriate.

This section aso contemplates the designation of an examiner or other natura person to act for
the estate in one or more foreign countries where gppropriate. One instance might be a case in which
the designated person had a specid expertise relevant to that assgnment. Another might be where the
foreign court would be more comfortable with a designated person than with an entity like a debtor in
possession. Either are to be recognized under the Modd Law.*

Sec. 1506. Public policy exception. This provison followsthe Modd Law article 5 exactly, is
gtandard in UNCITRAL texts, and has been narrowly interpreted on a consstent basis in courts around
theworld. The word “manifestly” in internationa usage redtricts the public policy exception to the most
fundamenta policies of the United States™

30see Guide at 24.
Slseeid. at 24, Art. 5.
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Sec. 1507. Additional assgtance. Subsection (1) follows the language of Modd Law article
7.3 Subsection (2) makes the authority for additiond relief (beyond that permitted under sections
1519-1521, below) subject to the conditions for relief heretofore specified in United States law under
section 304, which isrepedled. This section isintended to permit the further development of
internationa cooperation begun under section 304, but is not to be the basis for denying or limiting relief
otherwise available under this chapter. The additiona assistance is made conditiona upon the court’s
congderation of the factors set forth in the current subsection 304(c) in a context of areasonable
balancing of interests following current case law. The referencesto “edtate’ in section 304 have been
changed to refer to the debtor’ s property, because many foreign systems do not create an estate in
insolvency proceedings of the sort recognized under this chapter.  Although the case law congtruing
section 304 makesit clear that comity is the centrd consideration, its physical placement as one of Sx
factors in subsection (c) of section 304 is mideading, since those factors are essentialy eements of the
grounds for granting comity. Therefore, in subsection (2) of this section, comity is raised to the
introductory language to make it clear that it is the central concept to be addressed.®

Sec. 1508. Interpretation. This provison follows conceptualy Modd Law aticde8 and isa
gtandard one in recent UNCITRAL treaties and modd laws. Changes to the language were made to
express the concepts more clearly in United States vernacular.® Interpretation of this chapter on a
uniform bass will be aided by reference to the Guide and the Reports cited therein, which explain the
reasons for the terms used and often cite their originsaswell. Uniform interpretation will aso be aided
by reference to CLOUT, the UNCITRAL Case Law On Uniform Texts, which is a service of
UNCITRAL. CLOUT receives reports from nationa reporters al over the world concerning court
decisons interpreting treaties, modd laws, and other text promulgated by UNCITRAL. Not only are
these sources persuasive, but they advance the crucid god of uniformity of interpretation. To the extent
that the United States courts rely on these sources, their decisons will more likely be regarded as
persuasive elsewhere.

Sec. 1509. Right of direct access. This section implements the purpose of article 9 of the
Mode Law, enabling aforeign representative to commence a case under this chapter by filing a petition
directly with the court without preliminary formdities that may delay or prevent rdief. It variesthe
language to fit United States procedura requirements and it imposes recognition of the foreign
proceeding as a condition to further rights and duties of the foreign representative. If recognition is
granted, the foreign representative will have full capacity under United States law (subsection (b)(1)),
may request such relief in astate or federal court other than the bankruptcy court (subsection (b)(2)),
and may be granted comity or cooperation by such non-bankruptcy court (subsection (b)(3) and (c)).

4. at 26.

4.

30|14, at 26, 191.



Subsections (b)(2), (b)(3), and (c) make it clear that chapter 15 isintended to be the exclusive door to
ancillary assstance to foreign proceedings. The god is to concentrate control of these questionsin one
court. That god isimportant in afederd system like that of the United States with many different
courts, state and federd, that may have pending actions involving the debtor or the debtor’ s property.
This section, therefore, completes for the United States the work of article 4 of the Modd Law
(“competent court”) aswell as article 9.%

Although a petition under current section 304 is the proper method for achieving deference by a
United States court to aforeign insolvency under present law, some casesin sate and federa courts
under current law have granted comity suspension or dismissa of cases involving foreign proceedings
without requiring a section 304 petition or even referring to the requirements of that section. Even if the
result is correct in a particular case, the procedure is undesirable, because there is room for abuse of
comity. Partieswould be free to avoid the requirements of this chapter and the expert scrutiny of the
bankruptcy court by applying directly to a state or federa court unfamiliar with the statutory
requirements. Such an gpplication could be made after denid of a petition under this chapter. This
section concentrates the recognition and deference process in one United States court, ensures against
abuse, and empowers a court that will be fully informed of the current status of al foreign proceedings
involving the debtor.®®

Subsection (d) has been added to ensure that aforeign representative cannot seek relief in
courts in the United States after being denied recognition by the court under this chapter. Subsection (€)
makes activitiesin the United States by a foreign representative subject to gpplicable United States law,
just as 28 U.S.C. section 959 does for a domestic trustee in bankruptcy.* Subsection (f) provides a
limited exception to the prior recognition requirement so that collection of a claim which is property of
the debtor, for example an account receivable, by aforeign representative may proceed without
commencement of a case or recognition under this chapter.

Sec. 1510. Limited jurisdiction Section 1510, article 10 of the Modd Law, is modeled on
section 306 of the Bankruptcy Code. Although the language referring to conditiona relief in section
306 is not included, the court has the power under section 1522 to attach gppropriate conditions to any
relief it may grant. Neverthdess, the authority in section 1522 is not intended to permit the imposition
of jurisdiction over the foreign representative beyond the boundaries of the case under this chapter and
any related actions the foreign representative may take, such as commencing a case under another
chapter of thistitle.

Sseid. at 23, Art. 4, 179-83; 27 Art. 9, 193.
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Sec. 1511. Commencement of Case Under Section 301 or 303. This section reflects the
intent of article 11 of the Modd Law, but adds language that conforms to United States law or that is
otherwise necessary in the United States given its many bankruptcy court districts and the importance
of full information and coordination among them.*° Article 11 does not distinguish between voluntary
and involuntary proceedings, but seemsto have implicitly assumed an involuntary proceeding.*
Subsection 1(a)(2) goes farther and permits a voluntary filing, with its much smpler requirements, if the
foreign proceeding that has been recognized is amain proceeding.

Sec. 1512. Paticipation of aforeign representative in a case under thistitle. This section
tracks article 12 of the Modd Law with adight dteration to tie into United States procedural
terminology.*? The effect of this section is to make the recognized foreign representative a party in
interest in any pending or later commenced United States bankruptcy case*® Throughout this chapter,
theword “case’ has been substituted for the word “proceeding” in the Model Law when referring to
cases under the United States Bankruptcy Code, to conform to United States usage.

Sec. 1513. Access of foreign creditors to a case under thistitle. This section mandates
nondiscriminatory or “nationd” treastment for foreign creditors, except as provided in subsection (b) and
section 1514. It followsthe intent of Model Law article 13, but the language required dteration to fit
into the Bankruptcy Code** Thelaw asto priority for foreign daims that fit within a dlass given priority
treatment under section 507 (for example, foreign employees or spouses) is unsettled. This section
permits the continued development of case law on that subject and its generd principle of nationd
trestment should be an important factor to be consgdered. At a minimum, under this section, foreign
clams mugt recelve the trestment given to genera unsecured clams without priority, unlessthey areina
class of clamsin which domestic creditors would aso be subordinated.*® The Modd Law alows for
an exception to the policy of nondiscrimination as to foreign revenue and other public law daims.*
Such cdlaims (such astax and Socia Security clams) have been traditiondly denied enforcement in the
United States, indde and outside of bankruptcy. The Bankruptcy Codeis sllent on this point, so the
ruleis purdy amatter of traditiona caselaw. Itisnot clear if this policy should be maintained or
modified, so this section leaves this question to developing case law. It dso dlows the Department of
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the Treasury to negotiate reciproca arrangements with our tax treaty partnersin this regard, although it
does not mandate any restriction of the evolution of case law pending such negotiations.

Sec. 1514. Notification of foreign creditors concerning a case under title 11. This section
ensures that foreign creditors receive proper notice of casesin the United States*” Asa“foreign
creditor” is not a defined term, foreign addresses are used as the distinguishing factor. The Federd
Rules of Bankruptcy Procedure (“Rules’) should be amended to conform to the requirements of this
section, including a specia form for initia notice to such creditors. In particular, the Rules must provide
additiond time for such creditors to file proofs of clam where gppropriate and require the court to
make specific ordersin that regard in proper circumstances. The notice must specify that secured
clams must be asserted, because in many countries such clams are not affected by an insolvency
proceeding and need not be filed.®  If aforeign creditor has made an appropriate request for notice, it
will recelve notices in every instance where notices would be sent to other creditors who have made
such requests. Subsection (d) replaces the reference to “a reasonable time period” in Model Law
article 14(3)(a).* It makes clear that the Rules, loca rules, and court orders must make appropriate
adjusments in time periods and bar dates so that foreign creditors have a reasonable time within which
to receive notice or take an action.

Sec. 1515. Application for recognition of aforeign proceeding. This section follows article 15
of the Modd Law with minor changes® The Ruleswill require amendment to provide forms for some
or al of the documents mentioned in this section, to make necessary additions to Rules 1000 and 2002
to facilitate appropriate notices of the hearing on the petition for recognition, and to require filing of lists
of creditors and other interested persons who should receive notices. Throughout the Modd Law, the
question of notice procedureis left to the law of the enacting state.>!

Sec. 1516. Presumptions concerning recognition  This section follows article 16 of the Modd
Law with minor changes Although sections 1515 and 1516 are designed to make recognition as
smple and expedient as possible, the court may hear proof on any element stated. The ultimate burden
as to each dement is on the foreign representative, dthough the court is entitled to shift the burden to
the extent indicated in section 1516. The word “proof” in subsection (3) has been changed to
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“evidence’ to make it clearer usng United States terminology that the ultimate burden is on the foreign
representative>® “Registered office” isthe term used in the Mode Law to refer to the place of
incorporation or the equivaent for an entity that is not anatura person.> The presumption that the
place of the registered office is dso the center of the debtor’s main interest isincluded for speed and
convenience of proof where there is no serious controversy.

Sec. 1517. Order granting recognition. This section closely tracks article 17 of the Model
Law, with afew exceptions® The decision to grant recognition is not dependent upon any findings
about the nature of the foreign proceedings of the sort previoudy mandated by section 304(c) of the
Bankruptcy Code. The requirements of this section, which incorporates the definitions in section 1502
and sections 101(23) and (24), are dl that must be fulfilled to attain recognition. Reciprocity was
specificdly suggested as a requirement for recognition on more than one occasion in the negatiations
that resulted in the Modd Law. It was rgjected by overwhelming consensus each time. The United
States was one of the leading countries opposing the inclusion of areciprocity requirement.® In this
regard, the Modd Law conforms to section 304, which has no such requirement.

The drafters of the Model Law understood that only a main proceeding or anon-main
proceeding meeting the standards of section 1502 (that is, one brought where the debtor has an
establishment) were entitled to recognition under this section. The Model Law has been dightly
modified to make this point clear by referring to the section 1502 definition of main and non-main
proceedings, as wdll asto the generd definition of aforeign proceeding in section 101(23). A petition
under section 1515 must show that proceeding isamain or a qudifying non-main proceeding in order
to obtain recognition under this section.

Consgtent with the position of various civil law representativesin the drafting of the Modd
Law, recognition creates a status with the effects set forth in section 1520, so those effects are not
viewed as orders to be modified, as are orders granting relief under sections 1519 and 1521.
Subsection (4) states the grounds for modifying or terminating recognition. On the other hand, the
effects of recognition (found in section 1520 and including an automatic stay) are subject to
modification under section 362(d), made applicable by section 1520(2), which permits relief from the
automatic stay of section 1520 for cause.

Paragraph 1(d) of section 17 of the Modd Law has been omitted as an unnecessary
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requirement for United States purposes, because a petition submitted to the wrong court will be
dismissed or transferred under other provisions of United Stateslaw.>” The reference to section 350
refersto the routine closing of a case that has been completed and will invoke requirements including a
find report from the foreign representative in such form as the Rules may provide or a court may
order.®®

Sec. 1518. Subsequent information. This section follows the Mode Law, except to diminate
the word “same’, which is rendered unnecessary by the definition of “debtor” in section 1502, and to
provide for aformal document to be filed with the court.> Judgesin severd jurisdictions, including the
United States, have reported a need for arequirement of complete and candid reports to the court of
al proceedings, worldwide, involving the debtor. This section will ensure that such information is
provided to the court on atimely bass. Any fallure to comply with this section will be subject to the
sanctions available to the court for violations of the satute. The section leaves to the Rules the form of
the required notice and related questions of notice to parties in interest, the time for filing, and the like.

Sec. 1519. Relief may be granted upon petition for recognition of aforeign proceeding. This
section generdly follows article 19 of the Model Law.®® The bankruptcy court will have jurisdiction to
grant emergency rdief under Rule 7065 pending a hearing on the petition for recognition. This section
does not expand or reduce the scope of section 105 as determined by cases under section 105 nor
doesit modify the sweep of sections 555 to 560. Subsection (d) precludes injunctive relief against
police and regulatory action under section 1519, leaving section 105 as the only avenue for such relief.
Subsection (€) makes clear that this section contemplates injunctive relief and that such relief is subject
to specific rules and abody of jurisorudence. Subsection (f) was added to complement amendmentsto
the Bankruptcy Code provisons deding with financia contracts.

Sec. 1520. Effects of recognition of aforeign main proceeding. I1n generd, this chapter sets
forth dl the rdief that is avallable as a matter of right based upon recognition hereunder, dthough
additional assistance may be provided under section 1507 and this chapter have no effect on any relief
currently available under section 105. The stay created by article 20 of the Model Law isimported to
chapter 15 from existing provisions of the Code. Subsection (a)(1) combines subsections 1(a) and (b)
of article 20 of the Modd Law, because section 362 imposes the restrictions required by those two
subsections as well as additional restrictions®
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Subsections (8)(2) and (4) apply the Bankruptcy Code sections that impose the restrictions
caled for by subsection 1(c) of the Modd Law. In both cases, the provisions are broader and more
complete than those contemplated by the Modd Law, but include al the restraints the Modd Law
provisions would impose.®? As the foreign proceeding may or may not create an “estate” Smilar to that
created in cases under thistitle, the restraints are applicable to actions againgt the debtor under section
362(a) and with respect to the property of the debtor under the remaining sections. The only property
covered by this section is property within the territorid jurisdiction of the United States as defined in
section 1502. To achieve effects on property of the debtor which is not within the territorid jurisdiction
of the United States, the foreign representative would have to commence a case under another chapter
of thistitle

By applying sections 361 and 362, subsection (a) makes applicable the United States
exceptions and limitations to the restraints imposed on creditors, debtors, and other in a case under this
title, as sated in article 20(2) of the Modd Law.®® It adso introduces the concept of adequate
protection provided in sections 362 and 363. These exceptions and limitations include those set forth in
sections 362(b), (c) and (d). Asaresult, the court has the power to terminate the stay pursuant to
section 362(d), for cause, including afailure of adequate protection.®*

Subsection (a)(2), by its reference to sections 363 and 552 adds to the powers of aforeign
representative of aforeign main proceeding an autométic right to operate the debtor’ s business and
exercise the power of atrustee under sections 363 and 542, unless the court orders otherwise. A
foreign representative of aforeign main proceeding may need to continue a business operation to
maintain vaue and granting that authority automaticaly will diminate therisk of delay. If the court is
uncomfortable about this authority in a particular situation, it can "order otherwisg" as part of the order

granting recognition.

Two specid exceptions to the automatic stay are embodied in subsections (b) and (¢). To
preserve aclaim in certain foreign countries, it may be necessary to commence an action. Subsection
(b) permits the commencement of such an action, but would not dlow for its further prosecution.
Subsection (C) providesthat thereis no stay of the commencement of a full United States bankruptcy
cae. Thisessentialy provides an escgpe hatch through which any entity, including the foreign
representative, can fleeinto afull case. Thefull case, however, will remain subject to subchapters IV
and V on cooperation and coordination of proceedings and to section 305 providing for stay or
dismissa. Section 108 of the Bankruptcy Code provides the talling protection intended by Modd Law
article 20(3), s0 no exception is necessary for clams that might be extinguished under United States
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law.5®

Sec. 1521. Relief that may be granted upon recognition of aforeign proceeding. This section
follows article 21 of the Mode Law, with detailed changes to conform to United States law.® The
exceptions in subsection (a)(7) relate to avoiding powers. The foreign representative’ s satus as to such
powers is governed by section 1523 below. The avoiding power in section 549 and the exceptions to
that power are covered by section 1520(a)(2). The word “adequately” in the Modd Law, articles
21(2) and 22(1), has been changed to “ sufficiently” in sections 1521(b) and 1522(a) to avoid confusion
with avery specialized legd term in United States bankruptcy, “adequate protection.”®” Subsection (C)
isdesgned to limit relief to assets having some direct connection with a non-main proceeding, for
example where they were part of an operating division in the jurisdiction of the non-main proceeding
when they were fraudulently conveyed and then brought to the United States®® Subsections (d), ()
and (f) areidentica to those same subsections of section 1519. This section does not expand or
reduce the scope of relief currently available in ancillary cases under sections 105 and 304 nor does it
modify the sweep of sections 555 through 560.

Sec. 1522. Protection of creditors and other interested persons. This section follows article 22
of the Mode Law with changes for United States usage and references to relevant Bankruptcy Code
sections.® It gives the bankruptcy court broad latitude to mold relief to meet specific circumstances,
including appropriate responses if it is shown that the foreign proceeding is serioudy and unjustifiably
injuring United States creditors. For aresponse to a showing that the conditions necessary to
recognition did not actually exist or have ceased to exist, see section 1517. Concerning the change of
“adequately” in the Mode Law to “sufficiently” in this section, see section 1521. Subsection (d) is new
and smply makes clear that an examiner gppointed in a case under chapter 15 shal be subject to
certain duties and bonding requirements based on those imposed on trustees and examiners under other
chapters of thistitle.

Sec. 1523. Actionsto avoid acts detrimentd to creditors. This section follows article 23 of the
Mode Law, with wording to fit it within procedure under thistitle.” It confers sanding on a
recognized foreign representative to assert an avoidance action but only in a pending case under
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another chapter of thistitle. The Mode Law is not clear about whether it would grant andingin a
recognized foreign proceeding if no full case were pending. This limitation reflects concerns raised by
the United States delegation during the UNCITRAL debates that a smple grant of standing to bring
avoidance actions neglects to address very difficult choice of law and forum issues. Thislimited grant of
standing in section 1523 does not create or establish any legd right of avoidance nor does it create or
imply any lega rules with respect to the choice of gpplicable law as to the avoidance of any transfer of
obligation.” The courts will determine the nature and extent of any such action and what nationd law
may be applicable to such action.

Sec. 1524, Intervention by aforeign representative. The wording is the same as the Model
Law, except for afew darifying words.”? This section gives the foreign representative whose foreign
proceeding has been recognized the right to intervene in United States cases, state or federa, where the
debtor isaparty. Recognition being an act under federd bankruptcy law, it must take effect in Sate as
well asfedera courts. This section does not require subgtituting the foreign representative for the
debtor, dthough that result may be gppropriate in some circumstances.

Sec. 1525. Cooperation and direct communication between the court and foreign courts or
foreign representatives. The wording of this provision is nearly identica to that of the Model Law.™
The right of courts to communicate with other courts in worldwide insolvency casesis of centra
importance. This section authorizes courtsto do so. Thisright must be exercised, however, with due
regard to therights of the parties. Guiddines for such communications are |ft to the federd rules of
bankruptcy procedure.

Sec. 1526 Cooperation and direct communication between the trustee and foreign courts or
foreign representatives. This section closdly tracks the Modd Law.™ Thelanguagein Modd Law
article 26 concerning the trustee’ s function was diminated as unnecessary because it is aways implied
under United States law. The section authorizes the trustee, including a debtor in possession, to
cooperate with other proceedings. Subsection (3) is not taken from the Model Law but is added so
that any examiner gppointed under this chapter will be designated by the United States trustee and will
be bonded.

Sec. 1527. Forms of cooperation. This section isidentical to the Modd Law.”™ United States
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bankruptcy courts already engage in most of the forms of cooperation described here, but they now
have explicit satutory authorization for acts like the gpprova of protocols of the sort used in cases.”

Sec. 1528. Commencement of a case under title 11 after recognition of aforeign main
proceeding. This section follows the Modd Law, with specifics of United States law replacing the
generd clause at the end of the section to cover assets normally included within the jurisdiction of the
United States courts in bankruptcy cases, except where assets are subject to the jurisdiction of another
recognized proceeding.”” In afull bankruptcy case, the United States bankruptcy court generally has
jurisdiction over assets outsde the United States. Here that jurisdiction is limited where those assets
are controlled by another recognized proceeding, if it isamain proceeding.

The court may use section 305 of thistitle to dismiss, Say, or limit a case as necessary to
promote cooperation and coordination in a cross-border case. In addition, athough the jurisdictiona
limitation gpplies only to United States bankruptcy cases commenced after recognition of aforeign
proceeding, the court has ample authority under the next section and section 305 to exercise its
discretion to dismiss, Say, or limit a United States case filed after a petition for recognition of aforeign
main proceeding has been filed but before it has been agpproved, if recognition is ultimately granted.

Sec. 1529. Coordination of a case under title 11 and aforeign proceeding. This section
follows the Modd Law admost exactly, but subsection (4) adds a reference to section 305 to make it
clear the bankruptcy court may continue to use that section, as under present law, to dismiss or
suspend a United States case as part of coordination and cooperation with foreign proceedings.”® This
provison is congstent with United States policy to act ancillary to aforeign main proceeding whenever

possible.

Sec. 1530. Coordination of more than one foreign proceeding. This section follows exactly
article 30 of the Modd Law.”™ It ensuresthat aforeign main proceeding will be given primacy in the
United States, consistent with the overall approach of the United States favoring assistance to foreign
main proceedings.

Sec. 1531. Presumption of insolvency based on recognition of aforeign main proceeding.
This section follows the Modd Law exactly, inserting a reference to the standard for an involuntary
case under thistitle® Where an insolvency proceeding has begun in the home country of the debtor,

"Bsee e.g., Inre Maxwell Communication Corp., 93 F.2d 1036 (2d Cir. 1996).
"Guide at 54-55.

78d. at 55-56.

\d. at 57.

804, at 58.



and in the absence of contrary evidence, the foreign representative should not have to make anew
showing that the debtor isin the sort of financid distress requiring a collective judicia remedy. The
word “proof” in this provision here means “presumption.” The presumption does not arise for any
purpose outside this section.

Sec. 1532. Rule of payment in concurrent proceeding. This section follows the Modd Law
exactly and isvery Smilar to prior section 508(a), which isrepeded. The Mode Law language is
somewhat clearer and broader than the equivaent language of prior section 508(a).8

Sec. 802. Other Amendmentsto Titles 11 and 28, United States Code. Section 802(a) amends
section 103 of the Bankruptcy Code to clarify the provisions of the Code that apply to chapter 15 and
to specify which portions of chapter 15 gpply in cases under other chapters of title 11. Section 802(b)
amends the Bankruptcy Code' s definitions of foreign proceeding and foreign representative in section
101. The new definitions are nearly identica to those contained in the Model Law but add to the
phrase "under alaw relaing to insolvency" the words "or debt adjustment.” This addition emphasizes
that the scope of the Modd Law and chapter 15 is not limited to proceedings involving only debtors
which are technicdly insolvent, but broadly includes dl proceedings involving debtors in severe financid
distress, so long as those proceedings aso meet the other criteria of section 101(24).82

Section 802(c) amends section 157(b)(2) of title 28 to provide that proceedings under chapter
15 will be core proceedings while other amendments to title 28 provide that the United States trustee's
standing extends to cases under chapter 15 and that the United States trustee's duties include acting in
chapter 15 cases. Although the United States will continue to assert worldwide jurisdiction over
property of adomestic or foreign debtor in afull bankruptcy case under chapters 7 and 13 of thistitle,
subject to deference to foreign proceedings under chapter 15 and section 305, the situation is different
in a case commenced under chapter 15. There the United States is acting solely in an ancillary position,
S0 jurisdiction over property islimited to that stated in chapter 15.

Section 802(d) amends section 109 of the Bankruptcy Code to permit recognition of foreign
proceedings involving foreign insurance companies and involving foreign banks which do not have a
branch or agency in the United States (as defined in 12 U.S.C. 3101). While aforeign bank not subject
to United States regulation will be eigible for chapter 15 as a consequence of the amendment to section
109, section 303 prohibits the commencement of afull involuntary case againgt such aforeign bank
unless the bank is a debtor in aforeign proceeding.

While section 304 is repealed and replaced by chapter 15, access to the jurisprudence which
developed under section 304 is preserved in the context of new section 1507. On deciding whether to
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grant the additional ass stance contemplated by section 1507, the court must consider the same factors
specified in former section 304. The venue provisions for cases ancillary to foreign proceedings have
been amended to provide a hierarchy of choices beginning with principa place of businessin the United
Saes, if any. If thereisno principa place of businessin the United States, but thereislitigation against
adebtor, then the digtrict in which the litigation is pending would be the gppropriate venue. In any other
case, venue must be determined with reference to the interests of justice and the convenience of the

parties.

TITLE IX. FINANCIAL CONTRACT PROVISIONS

Sec. 901. Treatment of Certain Agreements by Conservators of Receivers of Insured Depository
Inditutions. Subsections (a) through (f) of section 901 of the Act amend the definitions of “qudified
financia contract,” “securities contract,” “commodity contract,” “forward contract,” “ repurchase
agreement” and “ swap agreement” contained in the Federd Deposit Insurance Act (FDIA) and the
Federd Credit Union Act (FCUA) to make them consistent with the definitions in the Bankruptcy
Code and to reflect the enactment of the Commodity Futures Modernization Act of 2000 (CFMA). It
isintended that the legidative history and case law surrounding those terms, to the date of this
amendment, be incorporated into the legidative history of the FDIA and the FCUA.

Subsection (b) amends the definition of “securities contract” expresdy to encompass margin
loans, to clarify the coverage of securities options and to clarify the coverage of repurchase and reverse
repurchase transactions. The inclusion of “margin loans’in the definition is intended to encompass only
those loans commonly known in the securities indudtry as “margin loans,” such as arrangements where a
securities broker or dealer extends credit to a customer in connection with the purchase, sde, or trading
of securities, and does not include loans that are not commonly referred to as“margin loans” The
reference in subsection (b) to a* guarantee by or to any securities clearing agency” is intended to cover
other arrangements, such as novation, that have an effect Smilar to aguarantee. The referenceto a
“loan” of a security in the definition is intended to gpply to loans of securities, whether or not for a
“permitted purpose’ under margin regulaions. The reference to “repurchase and reverse repurchase
transactions’ isintended to diminate any inquiry under the qudified financid contract provisons of the
FDIA or FCUA asto whether a repurchase or reverse repurchase transaction is a purchase and sde
transaction or a secured financing. Repurchase and reverse repurchase transactions meseting certain
criteriaare dready covered under the definition of “repurchase agreement” in the FDIA (and a
regulation of the Federal Deposit Insurance Corporation (FDIC)). Repurchase and reverse repurchase
transactions on al securities (including, for example, equity securities, asset-backed securities,
corporate bonds and commercia paper) areincluded under the definition of * securities contract.”
Subsection (b) aso specifies that purchase, sale and repurchase obligations under a participationin a
commercia mortgage loan do not congtitute “ securities contracts.” While a contract for the purchase,
sde or repurchase of a participation may congtitute a “ securities contract,” the purchase, sde or
repurchase obligation embedded in a participation agreement does not make that agreement a



“securities contract.”

A number of terms used in the qudified financid contract provisons, but not defined therein,
are intended to have the meanings set forth in the analogous provisons of the Bankruptcy Code or
Federal Deposit Insurance Corporation Improvement Act (“FDICIA”), such as, for example,
“securities clearing agency”. The term “person,” however, is not intended to be so interpreted.
Instead, “person” isintended to have the meaning set forth in section 1 of title 1 of the United States
Code.

Section 901(c) amends the definition of “commodity contract” in section 11(e)(8)(D)(iii) of the
FDIA and in section 207(c)(8)(D)(iii) of the FCUA. Section 901(d) amends section 11(€)(8)(D)(iv) of
the FDIA and section 207(c)(8)(D)(iv) of the FCUA with respect to the definition of a“forward
contract.”

Subsection (e) amends the definition of “repurchase agreement” in the FDIA and the FCUA to
codify the substance of the FDIC's 1995 regulation defining repurchase agreement to include those on
quaified foreign government securities®  The term “ quaified foreign government securities” is defined
to include those that are direct obligations of, or fully guaranteed by, central governments of members
of the Organization for Economic Cooperation and Development (OECD), as determined by rule, of
the appropriate Federa banking agency. Subsection () reflects developments in the repurchase
agreement markets, which increasingly use foreign government securities as the underlying assst. The
securities are limited to those issued by or guaranteed by full members of the OECD, aswell as
countries that have concluded specid lending arrangements with the International Monetary Fund
associated with the Fund's Generd Arrangements to Borrow.

Subsection (e) dso amends the definition of “ repurchase agreement” to include those on
mortgage-related securities, mortgage loans and interests therein, and expresdly to include principa and
interest-only U.S. government and agency securities as securities that can be the subject of a
“repurchase agreement.”  The reference in the definition to United States government- and agency-
issued or fully guaranteed securitiesis intended to include obligationsissued or guaranteed by Fannie
Mae and the Federd Home Loan Mortgage Corporation (Freddie Mac) aswell as dl obligations
eligible for purchase by Federd Reserve banks under the smilar language of section 14(b) of the
Federd Reserve Act. This amendment is not intended to affect the status of repos involving securities
or commodities as securities contracts, commodity contracts, or forward contracts, and their
consequent digibility for smilar trestment under the qudified financid contract provisons. In particular,
an agreement for the sale and repurchase of a security would continue to be a securities contract as
defined in the FDIA, even if not a*“repurchase agreement” as defined inthe FDIA. Similarly, an
agreement for the sdle and repurchase of a commodity, even though not a*“ repurchase agreement” as
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defined in the FDIA, would continue to be aforward contract for purposes of the FDIA.

Subsection (€), like subsection (b) for “securities contracts,” specifies that repurchase
obligations under a participation in acommercid mortgage loan do not make the participation
agreement a“repurchase agreement.”  Such repurchase obligations embedded in participationsin
commercia loans (such as recourse obligations) do not condtitute a“repurchase agreement.” A
repurchase agreement involving the transfer of participations in commercia mortgage loans with a
smultaneous agreement to repurchase the participation on demand or at a date certain one year or less
after such transfer, however, would congtitute a “ repurchase agreement” aswell as a* securities
contract”.

Section 901(f) of the Act amends the definition of “swap agreement” to include an “interest rate
swap, option, future, or forward agreement, including arate floor, rate cap, rate collar, cross-currency
rate swap, and basis swap; a pot, same day-tomorrow, tomorrow-next, forward, or other foreign
exchange or precious meta's agreement; a currency swap, option, future, or forward agreement; an
equity index or equity swap, option, future, or forward agreement; a debt index or debt swap, option,
future, or forward agreement; atota return, credit Soread or credit swap, option, future, or forward
agreement; a commodity index or commodity swap, option, future, or forward agreement; or a weather
swap, weather derivative, or weather option.” As amended, the definition of “swap agreement” will
update the statutory definition and achieve contractua netting acrass economicaly smilar transactions
that are the subject of recurring dealings in the swap agreements.

The definition of “swap agreement” origindly was intended to provide sufficient flexibility to
avoid the need to amend the definition as the nature and uses of swap transactions matured. To that
end, the phrase “or any other amilar agreement” was included in the definition. (The phrase “or any
amilar agreement” has been added to the definitions of “forward contract,” “commodity contract,”
“repurchase agreement” and “ securities contract” for the samereason.) To clarify this, subsection (f)
expands the definition of “swap agreement” to include “any agreement or transaction that issSmilar to
any other agreement or transaction referred to in [section 11(e)(8)(D)(vi) of the FDIA] and is of atype
that has been, is presently, or in the future becomes, the subject of recurrent dedlingsin the swap
markets. . . and that isaforward, swap, future, or option on one or more rates, currencies,
commodities, equity securities or other equity instruments, debt securities or other debt instruments,
quantitative measures associated with an occurrence, extent of an occurrence, or contingency
associated with afinancid, commercid, or economic consegquence, or economic or financia indices or
messures of economic or financia risk or value.”

The definition of “swap agreement,” however, should not be interpreted to permit parties to
document non-swaps as swap transactions. Traditiona commercia arrangements, such as supply
agreements, or other non-financia market transactions, such as commercid, resdentia or consumer
loans, cannot be treated as* swaps’ under either the FDIA or the Bankruptcy Code smply because the
parties purport to document or label the transactions as* swap agreements.” In addition, these



definitions apply only for purposes of the FDIA and the Bankruptcy Code. These definitions, and the
characterization of a certain transaction as a“swap agreement,” are not intended to affect the
characterization, definition, or trestment of any instruments under any other atute, regulation, or rule
including, but not limited to, the statutes, regulations or rules enumerated in subsection (f). Similarly,
Section 17 and anew paragraph of Section 11(e) of the FDIA provide that the definitions of “securities
contract,” “repurchase agreement,” “forward contract,” and “commodity contract,” and the
characterization of certain transactions as such a contract or agreement, are not intended to affect the
characterization, definition, or trestment of any instruments under any other Satute, regulation, or rule
including, but not limited to, the statutes, regulations or rules enumerated in subsection (f).

The definition dso includes any security agreement or arrangement, or other credit
enhancement, related to a swap agreement, including any guarantee or reimbursement obligation related
to aswap agreement. This ensures that any such agreement, arrangement or enhancement is itsalf
deemed to be a swap agreement, and therefore digible for treatment as such for purposes of
termination, liquidation, acceleration, offset and netting under the FDIA and the Bankruptcy Code.
Similar changes are made in the definitions of “forward contract,” “commodity contract,” “repurchase
agreement” and “ securities contract.”

The use of the term “forward” in the definition of “swap agreement” is not intended to refer only
to transactions that fall within the definition of “forward contract.” Instead, a“forward” transaction
could be a* swap agreement” even if not a*“forward contract.”

Section 901(g) amends the definition of “trandfer” in the FDIA and FCUA, whichiisakey term
used in both, to ensure that it is broadly construed to encompass dispositions of property or interestsin
property. The definition tracks the Bankruptcy Code's definition of thisterm in Bankruptcy Code
section 101.

Section 901(h) makes darifying technical changes to conform the receivership and
conservatorship provisons of the FDIA and the FCUA. It dso clarifiesthat the FDIA and the FCUA
expressy protect rights under security agreements, arrangements or other credit enhancements related
to one or more qualified financia contracts (QFCs). An example of a security arrangement is aright of
setoff, and examples of other credit enhancements are letters of credit, guarantees, reimbursement
obligations and other Smilar agreements.

Section 901(i) of the Act clarifies that no provision of Federd or Sate law rdating to the
avoidance of preferentid or fraudulent transfers (including the anti-preference provison of the Nationa
Bank Act) can be invoked to avoid atransfer made in connection with any QFC of an insured
depository inditution in conservatorship or receivership, absent actua fraudulent intent on the part of
the transferee.

Sec. 902. Authority of the FDIC and NCUAB with Respect to Failed and Failing Indtitutions.




Section 902 of the Act provides that no provison of law, including FDICIA, shdl be congtrued to limit
the power of the FDIC or the NCUAB to transfer or to repudiate any QFC in accordance with its
powers under the FDIA. As discussed bel ow, there has been some uncertainty regarding whether or
not FDICIA limits the authority of the FDIC or the NCUAB to transfer or to repudiate QFCs of an
insolvent financid inditution. Section 902, as well as other provisonsin the Act, darify that FDICIA
does not limit the transfer powers of the FDIC or the NCUAB with respect to QFCs.  Section 902
denies enforcement to “wakaway” clausesin QFCs. A wakaway clauseis defined as a provison that,
after cdculation of avaue of a party’ s position or an amount due to or from one of the parties upon
termination, liquidation or acceleration of the QFC, either does not create a payment obligation of a
party or extinguishes a payment obligation of a party in whole or in part solely because of such party's
datus as a non-defaulting party.

Sec. 903. Amendments Relating to Trangfers of Qudified Financid Contracts.  Section 903 of the Act
amends the FDIA and the FCUA to expand the transfer authority of the FDIC to permit transfers of
QFCsto “financid indtitutions’ as defined in FDICIA or in regulations. This provison will alow the
FDIC to transfer QFCs to a non-depository financia indtitution, provided the indtitution is not subject to
bankruptcy or insolvency proceedings.

The new FDIA and FCUA provisions specify that when the FDIC transfers QFCsthat are
cleared on or subject to the rules of a particular clearing organization, the transfer will not require the
clearing organization to accept the transferee as a member of the organization. This provison givesthe
FDIC flexibility in resolving QFCs cleared on or subject to the rules of aclearing organization, while
preserving the ability of such organizations to enforce gppropriate risk reducing membership
requirements. The amendment does not require the clearing organization to accept for clearing any
QFCsfrom the transferee, except on the terms and conditions applicable to other parties permitted to
clear through that clearing organization. “Clearing organization” is defined to mean a“dearing
organization” within the meaning of FDICIA (as amended both by the CFMA and by Section 906 of
the Act).

The new FDIA and FCUA provisions dso permit transfers to an digible financid inditution that
isanon-U.S. person, or the branch or agency of anon-U.S. person or aU.S. financid indtitution that is
not an FDIC-insured inditution if, following the transfer, the contractud rights of the parties would be
enforceable substantially to the same extent as under the FDIA and the FCUA. It is expected that the
FDIC would not trandfer QFCs to such afinancid inditution if there were an impending change of law
that would impair the enforcegbility of the parties’ contractud rights.

Section 903 amends the natification requirements following atransfer of the QFCs of afailed
depository ingtitution to require the FDIC to notify any party to atransferred QFC of such transfer by
5:00 p.m. (Eastern Time) on the business day following the date of the appointment of the FDIC acting
as receiver or following the date of such transfer by the FDIC acting as a conservator. This amendment
is consgtent with the policy statement on QFCs issued by the FDIC on December 12, 1989.



Section 903 amends the FDIA to dlarify the relationship between the FDIA and FDICIA.
There has been some uncertainty whether FDICIA permits counterparties to terminate or liquidate a
QFC before the expiration of the time period provided by the FDIA during which the FDIC may
repudiate or transfer a QFC in a conservatorship or receivership. Subsection () provides that a party
may not terminate a QFC based solely on the appointment of the FDIC as receiver until 5:00 p.m.
(Eastern Time) on the business day following the gppointment of the receiver or after the person has
received notice of atransfer under FDIA section 11(d)(9), or based solely on the gppointment of the
FDIC as conservator, notwithstanding the provisons of FDICIA. This providesthe FDIC with an
opportunity to undertake an orderly resolution of the insured depogtory inditution.

Section 903 dso prohibits the enforcement of rights of termination or liquidetion that arise soldy
because of the insolvency of the indtitution or are based on the “financia condition” of the depository
ingtitution in receivership or consarvatorship. For example, termination based on a cross-default
provison in a QFC that is triggered upon a default under another contract could be rendered ineffective
if such other default was caused by an acceleration of amounts due under that other contract, and such
acceleration was based solely on the gppointment of a conservator or receiver for that depository
inditution. Similarly, aprovison in a QFC permitting termination of the QFC based soldy ona
downgraded credit rating of a party will not be enforceable in an FDIC recelvership or conservatorship
because the provison is based solely on the financid condition of the depository ingtitution in defaullt.
However, any payment, ddivery or other performance-based default, or breach of a representation or
covenant putting in question the enforceability of the agreement, will not be deemed to be based solely
on financid condition for purposes of this provison. The amendment is not intended to prevent
counterparties from taking al actions permitted and recovering al damages authorized upon repudiation
of any QFC by a conservator or receiver, or from taking actions based upon areceivership or other
financid condition-triggered default in the absence of atransfer (as contemplated in Section 11(e)(10)
of the FDIA). The amendment alows the FDIC to meet its obligation to provide notice to partiesto
trandferred QFCs by taking steps reasonably calculated to provide notice to such parties by the
required time. Thisis conggtent with the existing policy statement on QFCs issued by the FDIC on
December 12, 1989.

Finaly, the amendment permits the FDIC to transfer QFCs of afaled depository inditution to a
bridge bank or a deposgitory ingtitution organized by the FDIC for which a conservator is appointed
ather (i) immediately upon the organization of such inditution or (ii) at the time of a purchase and
assumption transaction between the FDIC and the indtitution. This provison clarifiestha such
ingtitutions are not to be consdered financid ingtitutions that are ingligible to recaive such tranders
under FDIA section 11(e)(9). Thisis congstent with the exigting policy statement on QFCs issued by
the FDIC on December 12, 1989.

Sec. 904. Amendments Relating to Disaffirmance or Repudiation of Qualified Financia Contracts.
Section 904 of the Act limits the disaffirmance and repudiation authority of the FDIC with respect to
QFCs 0 that such authority is consstent with the FDIC' s transfer authority under FDIA section




11(e)(9) or FCUA section 207(c). This ensuresthat no disaffirmance, repudiation or transfer authority
of the FDIC may be exercised to “cherry-pick” or otherwise treat independently al the QFCs between
adepogtory inditution in default and aperson or any affiliate of such person. The FDIC has
announced that its policy is not to repudiate or disaffirm QFCs sdectively. This unified trestment is
fundamentd to the reduction of systemic risk.

Sec. 905. Clarifying Amendment Relating to Magter Agreements. Section 905 of the Act specifies
that a master agreement for one or more securities contracts, commodity contracts, forward contracts,
repurchase agreements or swap agreements will be treated as a sngle QFC under the FDIA or the
FCUA (but only with respect to the underlying agreements are themselves QFCs). This provison
ensures that cross-product netting pursuant to amaster agreement, or pursuant to an umbrella
agreement for separate master agreements between the same parties, each of which isused to
document one or more qudified financid contracts, will be enforceable under the FDIA and the FCUA.
Cross-product netting permits awide variety of financid transactions between two parties to be netted,
thereby maximizing the present and potentia future risk-reducing benefits of the netting arrangement
between the parties. Express recognition of the enforceability of such cross-product master agreements
furthers the policy of increasing legd certainty and reducing systemic risks in the case of an insolvency
of alargefinancid participant.

Sec. 906. Federa Deposit Insurance Corporation Improvement Act of 1991.  Subsection (&)(1) of
section 906 of the Act amends the definition of “clearing organization” in section 402 of the FDICIA to
include clearinghouses that are subject to exemptions pursuant to orders of the Securities and Exchange
Commission or the Commodity Futures Trading Commission and to include multilatera clearing
organizations (the definition of which was added to FDICIA by the CFMA).

FDICIA provides that a netting arrangement will be enforced pursuant to its terms,
notwithstanding the failure of a party to the agreement. The current netting provisons of FDICIA,
however, limit this protection to “financia inditutions,” which include depository indtitutions. Section
906(a)(2) amends the FDICIA definition of covered indtitutions to include (i) uninsured nationd and
State member banks, irrespective of their digibility for deposit insurance and (i) foreign banks
(including the foreign bank and its branches or agencies as a combined group, or only the foreign bank
parent of a branch or agency). The latter change will extend the protections of FDICIA to ensure that
U.S. financid organizations participating in netting agreements with foreign banks are covered by the
Act, thereby enhancing the safety and soundness of these arrangements. It isintended that a non-
defaulting foreign bank and its branches and agencies be consdered to be asingle financid indtitution
for purposes of the bilateral netting provisons of FDICIA (except to the extent that the non-defaulting
foreign bank and its branches and agencies on the one hand, and the defaulting financid ingtitution, on
the other, have entered into agreements that clearly evidence an intention that the non-defaulting foreign
bank and its branches and agencies be treated as separate financid ingtitutions for purposes of the
bilateral netting provisons of FDICIA).



Subsection (8)(3) amends the FDICIA to provide that, for purposes of FDICIA, two or more
clearing organizations that enter into a netting contract are consdered “members’ of each other. This
assures the enforceahility of netting arrangements involving two or more clearing organizations and a
member common to al such organizations, thus reducing systemic risk in the event of the failure of such
amember. Under the current FDICIA provisions, the enforceahility of such arrangements depends on
a case-by-case determination that clearing organizations could be regarded as members of each other
for purposes of FDICIA.

Section 906(a)(4) of the Act amends the FDICIA definition of netting contract and the genera
rules gpplicable to netting contracts. The current FDICIA provisions require that the netting agreement
must be governed by the law of the United States or a State to receive the protections of FDICIA.
Many of these agreements, however, particularly netting arrangements covering positions taken in
foreign exchange dedlings, are governed by the laws of aforeign country. This subsection broadens the
definition of “netting contract” to include those agreements governed by foreign law, and preservesthe
FDICIA requirement that a netting contract not be invalid under, or precluded by, Federd law.

Section 906(b) and (c) establish two exceptions to FDICIA’ s protection of the enforceability of
the provisions of netting contracts between financia indtitutions and among clearing organization
members. Fird, the termination provisons of netting contracts will not be enforceable based soldly on
(i) the appointment of a conservator for an insolvent depository inditution under the FDIA or (ii) the
appointment of arecelver for such inditution under the FDIA, if such receiver transfers or repudiates
QFCsin accordance with the FDIA and gives notice of atransfer by 5:00 p.m. on the business day
following the gppointment of arecalver. This change is made to confirm the FDIC' sflexibility to
transfer or repudiate the QFCs of an insolvent depository ingtitution in accordance with the terms of the
FDIA. Thismodification also providesimportant legd certainty regarding the trestment of QFCs under
the FDIA, because the current relationship between the FDIA and FDICIA isunclear.

The second exception provides that FDICIA does not override a stay order under SIPA with
respect to foreclosure on securities (but not cash) collateral of a debtor (section 911 of the Act makes a
conforming changeto SIPA). Thereis aso an exception relating to insolvent commodity brokers.
Subsections (b) and (c) dso clarify that a security agreement or other credit enhancement related to a
netting contract is enforceable to the same extent as the underlying netting contract.

Section 906(d) of the Act adds a new section 407 to FDICIA. Thisnew section provides thet,
notwithstanding any other law, QFCs with uninsured nationd banks, uninsured Federd branches or
agencies, or Edge Act corporations, or uninsured State member banks that operate, or operate as, a
multilateral clearing organization and that are placed in receivership or consarvatorship will be treated in
the same manner asif the contract were with an insured nationd bank or insured Federa branch for
which arecelver or conservator was appointed. This provision will ensure that parties to QFCs with
these inditutions will have the same rights and obligations as parties entering into the same agreements
with insured depository ingitutions. The new section dso specificdly limits the powers of areceiver or



conservator for such an ingtitution to those contained in 12 U.S.C. 88 1821(e)(8), (9), (10), and (11),
which address QFCs.

While the amendment would gpply the same rules that apply to insured indtitutions, the
provison would not change the rules that apply to insured indtitutions. Nothing in this section would
amend the Internationa Banking Act, the Federd Deposit Insurance Act, the National Bank Act, or
other statutory provisions with respect to receiverships of insured nationa banks or Federd branches.

Sec. 907. Bankruptcy Law Amendments. Section 907 of the Act makes a series of amendments to
the Bankruptcy Code. Subsection (a)(1) amends the Bankruptcy Code definitions of “repurchase
agreement” and “ swap agreement” to conform with the amendments to the FDIA contained in sections
901(e) and (f) of the Act.

In connection with the definition of “ repurchase agreement,” the term “qudified foreign
government securities’ is defined to include securities that are direct obligations of, or fully guaranteed
by, central governments of members of the Organization for Economic Cooperation and Devel opment
(OECD). Thislanguage reflects developments in the repurchase agreement markets, which increasingly
use foreign government securities as the underlying asset. The securities are limited to those issued by
or guaranteed by full members of the OECD, as wdll as countries that have concluded specid lending
arrangements with the International Monetary Fund associated with the Fund’s Generd Arrangements
to Borrow.

Subsection (a)(1) also amends the definition of “repurchase agreement” to include those on
mortgage-rel ated securities, mortgage loans and interests therein, and to include principa and interest-
only U.S. government and agency securities as securities that can be the subject of a“repurchase
agreement.”  The reference in the definition to United States government- and agency-issued or fully
guaranteed securities isintended to include obligations issued or guaranteed by Fannie Mae and the
Federd Home Loan Mortgage Corporation (Freddie Mac) aswell asdl obligations eigible for
purchase by Federd Reserve banks under the smilar language of section 14(b) of the Federd Reserve
Act.

Thisamendment is not intended to affect the status of reposinvolving securities or commodities
as securities contracts, commodity contracts, or forward contracts, and their consequent digibility for
smilar treetment under other provisions of the Bankruptcy Code. In particular, an agreement for the
sale and repurchase of a security would continue to be a securities contract as defined in the
Bankruptcy Code and thus also would be subject to the Bankruptcy Code provisions pertaining to
securities contracts, even if not a* repurchase agreement” as defined in the Bankruptcy Code.
Similarly, an agreement for the sdle and repurchase of a commodity, even though not a*“repurchase
agreement” as defined in the Bankruptcy Code, would continue to be aforward contract for purposes
of the Bankruptcy Code and would be subject to the Bankruptcy Code provisions pertaining to
forward contracts.



Subsection (a)(1) specifies that repurchase obligations under a participation in acommercia
mortgage loan do not make the participation agreement a“ repurchase agreement.” These repurchase
obligations embedded in participationsin commercid |oans (such as recourse obligations) do not
condtitute a“repurchase agreement.” However, arepurchase agreement involving the transfer of
participations in commercia mortgage loans with a Smultaneous agreement to repurchase the
participation on demand or a a date certain one year or less after such transfer would congtitute a
“repurchase agreement” (aswell as a* securities contract”).

The definition of “swap agreement” is amended to include an “interest rate swap, option, future,
or forward agreement, including arate floor, rate cap, rate collar, cross-currency rate swap, and basis
swap; a spot, same day-tomorrow, tomorrow-next, forward, or other foreign exchange or precious
meta's agreement; a currency swap, option, future, or forward agreement; an equity index or equity
swap, option, future, or forward agreement; a debt index or debt swap, option, future, or forward
agreement; atota return, credit spread or credit swap, option, future, or forward agreement; a
commodity index or commodity swap, option, future, or forward agreement; or a weether swap,
wegther derivative, or weeather option.” As amended, the definition of * swap agreement” will update
the statutory definition and achieve contractud netting across economicaly smilar transactions.

The definition of “swap agreement” originaly was intended to provide sufficient flexibility to
avoid the need to amend the definition as the nature and uses of swap transactions matured. To that
end, the phrase “or any other smilar agreement” was included in the definition. (The phrase “or any
amilar agreement” has been added to the definitions of “forward contract,” “commodity contract,”
“repurchase agreement,” and “ securities contract” for the same reason.) To clarify this, subsection
(8(2) expands the definition of “swap agreement” to include “any agreement or transaction thet is
smilar to any other agreement or transaction referred to in [Section 101(53B) of the Bankruptcy Code]
and that is of atype that has been, is presently, or in the future becomes, the subject of recurrent
dedlingsin the swap markets... and [thet] is aforward, swap, future, or option on one or more rates,
currencies, commodities, equity securities or other equity instruments, debt securities or other debt
instruments, quantitative measures associated with an occurrence, extent of an occurrence, or
contingency associated with afinancial, commercia, or economic conseguence, or economic or
financia indices or measures of economic or financid risk or vaue.”

The definition of “swap agreement” in this subsection should not be interpreted to permit parties
to document non-swaps as swap transactions. Traditional commercial arrangements, such as supply
agreements, or other non-financia market transactions, such as commercid, resdentia or consumer
loans, cannot be treated as “ swaps’ under either the FDIA or the Bankruptcy Code because the
parties purport to document or label the transactions as “ swap agreements.”  These definitions, and the
characterization of a certain transaction as a*“ swap agreement,” are not intended to affect the
characterization, definition, or trestment of any instruments under any other Satute, regulation, or rule
including, but not limited to, the Statutes, regulations or rules enumerated in subsection (a)(2)(C).



Similarly, the definitions of “securities contract,” “repurchase agreement,” and “commodity contract”
and the characterization of certain transactions as such a contract or agreement, are not intended to
affect the characterization, definition, or treetment of any instrument under any other statute, regulation,
or rule including, but not limited to, the Satutes, regulations or rules enumerated in subsection (f).

The definition aso includes any security agreement or arrangement, or other credit
enhancement, related to a swap agreement, including any guarantee or reimbursement obligation related
to aswap agreement. This ensures that any such agreement, arrangement or enhancement isitself
deemed to be a swap agreement, and therefore eigible for treatment as such for purposes of
termination, liquidation, acceleration, offset and netting under the Bankruptcy Code and the FDIA.
Similar changes are made in the definitions of “forward contract,” “commodity contract,” “repurchase
agreement,” and “ securities contract.” An example of a security arrangement is aright of setoff;
examples of other credit enhancements are letters of credit and other Smilar agreements. A security
agreement or arrangement or guarantee or reimbursement obligation related to a“ swap agreement,”
“forward contract,” “commodity contract,” “repurchase agreement” or “securities contract” will be such
an agreement or contract only to the extent of the damagesin connection with such agreement
measured in accordance with Section 562 of the Bankruptcy Code (added by the Act). Thislimitation
does not affect, however, the other provisions of the Bankruptcy Code (including Section 362(b))
relating to security arrangements in connection with agreements or contracts that otherwise qudify as
“swap agreements,” “forward contracts,” “commodity contracts,” “repurchase agreements’ or
“securities contracts.”

The use of the term “forward” in the definition of “swap agreement” is not intended to refer only
to transactions that fall within the definition of “forward contract.” Instead, a“forward” transaction
could be a“swap agreement” even if not a“forward contract.”

Subsections (a)(2) and (8)(3) amend the Bankruptcy Code definitions of “securities contract”
and “commodity contract,” respectively, to conform them to the definitionsin the FDIA.

Subsection (8)(2), like the amendments to the FDIA, amends the definition of “ securities
contract” expresdy to encompass margin loans, to clarify the coverage of securities options and to
clarify the coverage of repurchase and reverse repurchase transactions. Theincluson of “margin loans’
in the definition is intended to encompass only those loans commonly known in the securities industry as
“margin loans,” such as arrangements where a securities broker or deder extends credit to a customer
in connection with the purchase, sdle, or trading of securities, and does not include loans that are not
commonly referred to as“margin loans.” The reference in subsection (b) to a*“guarantee” by or to a
“securities clearing agency” isintended to cover other arrangements, such as novation, that have an
effect amilar to aguarantee. The referenceto a“loan” of a security in the definition is intended to apply
to loans of securities, whether or not for a* permitted purpose” under margin regulations. The reference
to “repurchase and reverse repurchase transactions’ is intended to eiminate any inquiry under section
555 and related provisions as to whether a repurchase or reverse repurchase transaction is a purchase



and sde transaction or a secured financing. Repurchase and reverse repurchase transactions meeting
certain criteriaare dready covered under the definition of “ repurchase agreement” in the Bankruptcy
Code. Repurchase and reverse repurchase transactions on al securities (including, for example, equity
securities, asset-backed securities, corporate bonds and commercial paper) are included under the
definition of “securities contract”. A repurchase or reverse repurchase transaction which isa“ securities
contract” but not a*“repurchase agreement” would thus be subject to the “ counterparty limitations’
contained in section 555 of the Bankruptcy Code (i.e., only stockbrokers, financid inditutions,
securities clearing agencies and financid participants can avail themsalves of section 555 and related
provisons).

Subsection (a)(2) aso specifiesthat purchase, sale and repurchase obligations under a
participation in acommercid mortgage loan do not condtitute “ securities contracts.” While a contract
for the purchase, sde or repurchase of a participation may congtitute a “ securities contract,” the
purchase, sale or repurchase obligation embedded in a participation agreement does not make that
agreement a “ securities contract.”  Section 907(a) clarifies the reference to guarantee or reimbursement
obligation.

Section 907(b) amends the Bankruptcy Code definitions of “financid inditution” and “forward
contract merchant.” The definition for “financid indtitution” includes Federd Reserve Banks and the
receivers or conservators of insolvent depository indtitutions. With respect to securities contracts, the
definition of “financid inditution” expresdy includes investment companies registered under the
Investment Company Act of 1940.

Subsection (b) dso adds anew definition of “financid participant” to limit the potentia impact
of insolvencies upon other maor market participants. This definition will alow such market participants
to close-out and net agreements with insolvent entities under sections 362(b)(6), 555, and 556 even if
the creditor could not qualify as, for example, acommodity broker. Sections 362(b)(6), 555 and 556
preserve the limitations of the right to close-out and net such contracts, in most cases, to entities who
quaify under the Bankruptcy Code' s counterparty limitations. However, where the counterparty has
transactions with atotal gross dollar value of at least $1 billion in notiona or actud principa amount
outstanding on any day during the previous 15-month period, or has gross mark-to-market positions of
at least $100 million (aggregated across counterparties) in one or more agreements or transactions on
any day during the previous 15-month period, sections 362(b)(6), 555 and 556 and corresponding
amendments would permit it to exercise netting and related rights irrepective of its inability otherwise to
satisfy those counterparty limitations. This change will help prevent systemic impact upon the markets
from asingle falure, and is derived from threshold tests contained in Regulation EE promulgated by the
Federa Reserve Board in implementing the netting provisons of the Federd Deposit Insurance
Corporation Improvement Act. It isintended that the 15-month period be measured with reference to
the 15 months preceding the filing of a petition by or against the debtor.

“Financid participant” is dso defined to include “ dearing organizations’” within the meaning of



FDICIA (as amended by the CFMA and Section 906 of the Act). This amendment, together with the
incluson of “financid participants’ as digible counterparties in connection with “commodity contracts”
“forward contracts’ and “ securities contracts’ and the amendments made in other Sections of the Act
to include “financia participants’ as counterparties eligible for the protections in respect of “swap
agreements’ and “repurchase agreements’, take into account the CFMA and will dlow clearing
organizations to benefit from the protections of al of the provisons of the Bankruptcy Code relating to
these contracts and agreements. Thiswill further the god of promoting the clearing of derivatives and
other transactions as away to reduce systemic risk. The definition of “financid participant” (as with the
other provisions of the Bankruptcy Code relating to “ securities contracts,” “forward contracts,”
“commodity contracts” “repurchase agreements’ and “swap agreements’) is not mutualy exclusive,
i.e., an entity that qudifies as a“financid participant” could adso be a* swap participant,” “repo
participant,” “forward contract merchant,” “commaodity broker,” “stockbroker,” “securities clearing
agency” and/or “financid inditution.”

Section 907(c) of the Act adds to the Bankruptcy Code new definitions for the terms “master
netting agreement” and “ master netting agreement participant.” The definition of “master netting
agreement” is designed to protect the termination and close-out netting provisons of cross-product
master agreements between parties. Such an agreement may be used (i) to document awide variety of
securities contracts, commodity contracts, forward contracts, repurchase agreements and swap
agreements or (ii) as an umbrella agreement for separate master agreements between the same parties,
each of which is used to document a discrete type of transaction.  The definition includes security
agreements or arrangements or other credit enhancements related to one or more such agreements and
clarifiesthat a master netting agreement will be treated as such even if it documents transactions that are
not within the enumerated categories of quaifying transactions (but the provisions of the Bankruptcy
Code rdating to master netting agreements and the other categories of transactions will not gpply to
such other transactions). A “master netting agreement participant” is any entity that isa party to an
outstanding master netting agreement with a debtor before the filing of a bankruptcy petition.

Subsection (d) amends section 362(b) of the Bankruptcy Code to protect enforcement, free
from the automatic Stay, of setoff or netting provisonsin swap agreements and in master netting
agreements and security agreements or arrangements related to one or more swap agreements or
master netting agreements. This provison pardlels the other provisons of the Bankruptcy Code that
protect netting provisions of securities contracts, commodity contracts, forward contracts, and
repurchase agreements. Because the relevant definitions include related security agreements, the
references to “ setoff” in these provisions, as well asin section 362(b)(6) and (7) of the Bankruptcy
Code, are intended to refer o to rights to foreclose on, and to set off against-obligations to return,
collateral securing swap agreements, master netting agreements, repurchase agreements, securities
contracts, commodity contracts, or forward contracts. Collateral may be pledged to cover the cost of
replacing the defaulted transactions in the relevant market, as well as other costs and expenses incurred
or estimated to be incurred for the purpose of hedging or reducing the risks arising out of such
terminaion. Enforcement of these agreements and arrangements free from the automatic say is
conggtent with the policy god of minimizing sysemic risk.



Subsection (d) dso darifies that the provisions protecting setoff and foreclosure in rdation to
securities contracts, commodity contracts, forward contracts, repurchase agreements, svap
agreements, and master netting agreements free from the automatic stay apply to collaterd pledged by
the debtor but that cannot technicaly be “held by” the creditor, such as receivables and book-entry
securities, and to collateral that has been repledged by the creditor and securities re-sold pursuant to
repurchase agreements.

Subsections (€) and (f) of section 907 of the Act amend sections 546 and 548(d) of the
Bankruptcy Code to provide that transfers made under or in connection with a master netting
agreement may not be avoided by atrustee except where such transfer is made with actua intent to
hinder, delay or defraud and not taken in good faith. This amendment provides the same protections
for atransfer made under, or in connection with, amaster netting agreement as currently is provided for
margin payments, settlement payments and other transfers received by commodity brokers, forward
contract merchants, stockbrokers, financia ingtitutions, securities clearing agencies, repo participants,
and swap participants under sections 546 and 548(d), except to the extent the trustee could otherwise
avoid such atransfer made under an individua contract covered by such master netting agreement.

Subsections (g), (h), (i), and (j) of section 907 clarify that the provisions of the Bankruptcy
Code that protect (i) rights of liquidation under securities contracts, commodity contracts, forward
contracts and repurchase agreements also protect rights of termination or acceleration under such
contracts, and (ii) rights to terminate under swap agreements aso protect rights of liquidation and
acceleration.

Section 907(k) of the Act adds a new section 561 to the Bankruptcy Code to protect the
contractud right of amaster netting agreement participant to enforce any rights of termination,
liquidation, acceleration, offset or netting under amagter netting agreement. These rights include rights
aridng (i) from the rules of a derivetives clearing organization, multilatera clearing organization,
securities clearing agency, securities exchange, securities association, contract market, derivatives
transaction execution facility or board of trade, (ii) under common law, law merchant or (iii) by reason
of norma business practice. This reflects the enactment of the CFMA and the current treatment of
rights under swap agreements under section 560 of the Bankruptcy Code. Similar changes to reflect
the enactment of the CFMA have been made to the definition of “contractua right” for purposes of
Sections 555, 556, 559 and 560 of the Bankruptcy Code.

Subsections (b)(2)(A) and (b)(2)(B) of new Section 561 limit the exercise of contractud rights
to net or to offset obligations where the debtor is a commodity broker and one leg of the obligations
sought to be netted relates to commaodity contracts traded on or subject to the rules of a contract
market designated under the Commodity Exchange Act or a derivatives transaction execution facility
registered under the Commodity Exchange Act. Under subsection (b)(2)(A) netting or offsetting is not
permitted in these circumstances if the party seeking to net or to offset has no positive net equity in the
commodity accounts at the debtor. Subsection (b)(2)(B) applies only if the debtor is a commodity



broker, acting on behdf of its own customer, and isin turn a customer of another commodity broker.
In that case, the latter commodity broker may not net or offset obligations under such commodity
contracts with other clams againgt its customer, the debtor. Subsections (b)(2)(A) and (b)(2)(B) limit
the depletion of assets available for distribution to customers of commodity brokers. Subsection
(b)(2)(C) provides an exception to subsections (b)(2)(A) and (b)(2)(B) for cross-margining and other
smilar arrangements gpproved by, or submitted to and not rendered ineffective by, the Commodity
Futures Trading Commission, as well as certain other netting arrangements.

For the purposes of Bankruptcy Code sections 555, 556, 559, 560 and 561, it is intended that
the norma business practice in the event of a default of a party based on bankruptcy or insolvency isto
terminate, liquidate or accelerate securities contracts, commodity contracts, forward contracts,
repurchase agreements, swap agreements and master netting agreements with the bankrupt or insolvent
party. The protection of netting and offset rights in sections 560 and 561 is in addition to the
protections afforded in sections 362(b)(6), (b)(7), (b)(17) and (b)(28) of the Bankruptcy Code.

Under the Act, the termination, liquidation or acceleration rights of a master netting agreement
participant are subject to limitations contained in other provisions of the Bankruptcy Code relating to
securities contracts and repurchase agreements. In particular, if a securities contract or repurchase
agreement is documented under a master netting agreement, a party’ s termination, liquidation and
acceeration rights would be subject to the provisions of the Bankruptcy Code relating to orders
authorized under the provisons of SIPA or any satute administered by the SEC. In addition, the
netting rights of a party to a master netting agreement would be subject to any contractua terms
between the parties limiting or walving netting or st off rights. Similarly, awaiver by abank or a
counterparty of netting or set off rights in connection with QFCs would be enforceable under the FDIA.

New Section 561 of the Bankruptcy Code clarifies that the provisions of the Bankruptcy Code
related to securities contracts, commodity contracts, forward contracts, repurchase agreements, swap
agreements and magter netting agreements gpply in a proceeding ancillary to aforeign insolvency
proceeding under new section 304 of the Bankruptcy Code.

Subsections (1) and (m) of section 907 of the Act clarify that the exercise of termination and
netting rights will not otherwise affect the priority of the creditor’s clam after the exercise of netting,
foreclosure and related rights.

Subsection (n) amends section 553 of the Bankruptcy Code to clarify that the acquisition by a
creditor of setoff rights in connection with swap agreements, repurchase agreements, securities
contracts, forward contracts, commodity contracts and master netting agreements cannot be avoided as
apreference. This subsection also adds setoff of the kinds described in sections 555, 556, 559, 560,
and 561 of the Bankruptcy Code to the types of setoff excepted from section 553(b).

Section 907(0), aswdll as other subsections of the Act, adds references to “financid



participant” in dl the provisons of the Bankruptcy Code rdating to securities, forward and commodity
contracts and repurchase and swap agreements.

Sec. 908. Recordkeeping Requirements. Section 908 of the Act amends section 11(e)(8) of the
Federd Deposit Insurance Act to explicitly authorize the FDIC, in consultation with gppropriate
Federa banking agencies, to prescribe regulations on recordkeeping by any insured depository
ingtitution with respect to QFCs only if the insured financid ingtitution isin atroubled condition (as such
term is defined in the FDIA).

Sec. 909. Exemptions from Contemporaneous Execution Requirement. Section 909 of the Act
amends FDIA section 13(e)(2) to provide that an agreement for the collaterdization of governmenta
deposits, bankruptcy estate funds, Federad Reserve Bank or Federal Home Loan Bank extensions of
credit or one or more QFCs shadl not be deemed invaid solely because such agreement was not
entered into contemporaneoudy with the acquisition of the collateral or because of pledges, ddivery or
subgtitution of the collateral made in accordance with such agreement.

The amendment codifies portions of policy statements issued by the FDIC regarding the
gpplication of section 13(e), which codifies the “ D’ Oench Duhme’ doctrine. With respect to QFCs,
this codification recognizes that QFCs often are subject to collatera and other security arrangements
that may require posting and return of collateral on an ongoing basis based on the mark-to-market
vaues of the collaterdized transactions. The codification of only portions of the existing FDIC policy
statements on these and related issues should not give rise to any negetive implication regarding the
continued vaidity of these policy Satements.

Sec. 910. Damage Measure. Section 910 of the Act adds a new section 562 to the Bankruptcy Code
providing that damages under any swap agreement, securities contract, forward contract, commodity
contract, repurchase agreement or master netting agreement will be caculated as of the earlier of (i) the
date of rgection of such agreement by atrustee or (ii) the date or dates of liquidation, termination or
acceleration of such contract or agreement.

Section 562 provides an exception to therulesin (i) and (ii) if there are no commercialy
reasonable determinants of value as of such date or dates, in which case damages are to be measured
as of the earliest subsequent date or dates on which there are commercidly reasonable determinants of
vaue. Although it isexpected that in most circumstances damages would be measured as of the date
or dates of either rgection or liquidation, termination or acceleration, in certain unusua circumstances,
such as dysfunctiona markets or liquidation of very large portfolios, there may be no commercidly
reasonable determinants of vaue for liquidating any such agreements or contracts or for liquidating al
such agreements and contractsin alarge portfolio on asingle day. 1t is expected that measuring
damages as of a date or dates before the date of liquidation, termination, or acceleration will occur only
in very unusud circumstances.



The party determining damages is given limited discretion to determine the dates as of which
damages are to be measured. Its actions are circumscribed unless there are no “commercialy
reasonable’ determinants of vaue for it to measure damages on the date or dates of either regjection or
liquidation, termination or acceleration. The references to “ commercidly reasonable’ are intended to
reflect existing ate law standards relating to a creditor’ s actions in determining damages. New section
562 providesthat if damages are not measured as of ether the date of rejection or the date or dates of
liquidation, termination or acceleration and the trustee chalenges the timing of the measurement of
damages by the non-defaulting party determining the damages, then the non-defaullting party, rather than
the trustee, has the burden of proving the absence of any commercidly reasonable determinants of
vaue.

New section 562 is not intended to have any impact on the determination under the Bankruptcy
Code of the timing of damages for contracts and agreements other than those specified in section 562.
Also, section 562 does not apply to proceedings under the FDIA, and it is not intended that Section
562 have any impact on the interpretation of the provisons of the FDIA relaing to timing of damagesin
respect of QFCs or other contracts.

Sec. 911. SIPC Stay. Section 911 of the Act amends SIPA to provide that an order or decree issued
pursuant to SIPA shdl not operate as a Stay of any right of liquidation, termination, acceleration, offset
or netting under one or more securities contracts, commodity contracts, forward contracts, repurchase
agreements, swap agreements or master netting agreements (as defined in the Bankruptcy Code and
including rights of foreclosure on collateral), except that such order or decree may stay any right to
foreclose on or dispose of securities (but not cash) collatera pledged by the debtor or sold by the
debtor under a repurchase agreement or lent by the debtor under a securities lending agreement. A
corresponding amendment to FDICIA is made by section 906. A creditor that was stayed in
exercigng rights againgt such securities would be entitled to post-insolvency interest to the extent of the
value of such securities.

TITLE X. PROTECTION OF FAMILY FARMERS

Sec. 1001. Permanent Reenactment of Chapter 12. Chapter 12 is a speciaized form of bankruptcy
relief available only to a“family farmer with regular annua income,”®* a defined term.®  Thisform of
bankruptcy relief permits digible family farmers, under the supervision of a bankruptcy trusteg,® to

8411 u.s.C. § 209(f).
811 U.S.C. § 101(19).

8611 U.S.C. §1202.



reorganize their debts pursuant to arepayment plan.®” The specid attributes of chapter 12 make it
better suited to meet the particularized needs of family farmersin financia distress than other forms of
bankruptcy relief, such as chapter 1188 and chapter 13.%°

Chapter 12 was enacted on atemporary seven-year basis as part of the Bankruptcy Judges,
United States Trustees, and Family Farmer Bankruptcy Act of 1986% in response to the farm financia
crisis of the early- to mid-1980's** It was subsequently reenacted and extended on severa occasions.
The most recent extension, authorized as part of the Farm Security and Rura Investment Act of 2002,
provides that chapter remainsin effect until December 31, 2002.%

Section 1001(a) of the Act reenacts chapter 12 of the Bankruptcy Code and provides that such
reenactment takes effect as of July 1, 2005. Section 1001(b) makes a conforming amendment to
section 302 of the Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of
1986. Asareault of this provison, chapter 12 becomes a permanent form of relief under the
Bankruptcy Code.

Sec. 1002. Debt Limit Increase. Section 1002 of the Act amends section 104(b) of the Bankruptcy

8711u.sC. §1222.

8ror example, chapter 12 istypically less complex and expensive than chapter 11, aform of bankruptcy relief
generally utilized to effectuate large corporate reorgani zations.

89Chapter 13, aform of bankruptcy relief for individuals seeking to reorganize their debts, limitsits eligibility to
debtors with debts in lower amounts than permitted for eligibility purposes under chapter 12. Cf. 11 U.S.C. §8
109(e), 101(18).

Opyp, L. No. 99-554, § 255, 100 Stat. 3088, 3105 (1986).

9lsee U.S. DEPT. OF AGRICULTURE, INFO. BULL. NO. 724-09, ISSUESIN AGRICULTURAL AND RURAL FINANCE: DO
FARMERS NEED A SEPARATE CHAPTER IN THE BANKRUPTCY CODE? (Oct. 1997). As one of the principal proponents of
this legidation explained:

| doubt there will be anything that we do that will have such an immediate impact in the grassroots
of our country with respect to the situation that exists in most of the heartland, and that isin the agricultural
sector . . . .
* % %
Y ou know, William Jennings Bryan in his famous speech, the Cross of Gold, almost 60 years ago
[sic], stated these words: “ Destroy our cities and they will spring up again asif by magic; but destroy our
farms, and the grass will grow in every city in our country.”

Thislegidation will hopefully stem the tide that we have seen so recently in the massive
bankruptcies in the family farm area.

132 CONG. REC. 28,147 (1986) (statement of Rep. Mike Synar (D-Okla.)).

9pub. L. No. 107-171, §10814 (2002).



Code to provide for periodic adjusments for inflation of the debt digibility limit for family farmers.

Sec. 1003. Certain Claims Owed to Governmental Units. Subsection (&) of section 1003 of the Act
amends section 1222(a) of the Bankruptcy Code to add an exception with respect to paymentsto a
governmenta unit for adebt entitled to priority under section 507 if such debt arisesfromthe sde,
transfer, exchange, or other disposition of an asset used in the debtor’ s farming operation, but only if
the debtor receives adischarge.  Section 1003(b) amends section 1231(b) of the Bankruptcy Code to
have it apply to any governmenta unit. Subsection (c) provides that section 1003 becomes effective on
the date of enactment of this Act and gpplies to cases commenced after such effective date.

Sec. 1004. Definition of Family Farmer. Section 1004 of the Act amends the definition of “family
farmer” in section 101(18) of the Bankruptcy Code to increase the debt digibility limit from $1,500,000
to $3,237,000. It aso reduces the percentage of the farmer’ s ligbilities that must arise out of the

debtor’ s farming operation for digibility purposes from 80 percent to 50 percent.

Sec. 1005. Elimination of Requirement that Family Farmer and Spouse Receive over 50 Percent of
Income from Farming Operation in Y ear Prior to Bankruptcy. Section 1005 of the Act amendsthe
Bankruptcy Code' s definition of “family farmer” with respect to the determination of the farmer’s
income. Current law provides that adebtor, in order to be eigible to be afamily farmer, must derive a
specified percentage of his or her income from farming activities for the taxable year preceding the
commencement of the bankruptcy case. Section 1005 adjusts the threshold percentage to be met
during ether: (1) the taxable year preceding the filing of the bankruptcy case; or (2) the taxable year in
the second and third taxable years preceding the filing of the bankruptcy case.

Sec. 1006. Prohibition of Retroactive Assessment of Disposable Income. Section 1006 of the Act
amends the Bankruptcy Code in two respects concerning chapter 12 plans. Section 1006(a) amends

Bankruptcy Code section 1225(b) to permit the court to confirm a plan even if the distribution
proposed under the plan equal or exceed the debtor’ s projected disposable income for that period,
providing the plan otherwise satisfies the requirements for confirmation. Section 1006(b) amends
Bankruptcy Code section 1229 to redtrict the bases for modifying a confirmed chapter 12 plan.
Specificaly, Section 1006(b) to provide that a confirmed chapter 12 plan may not be modified to
increase the amount of payments due prior to the date of the order modifying the confirmation of the
plan. Where the modification is based on an increase in the debtor’ s disposable income, the plan may
not be modified to require payments to unsecured creditors in any particular month in an amount grester
than the debtor's disposable income for that month, unless the debtor proposes such a modification.
Section 1006(b) further provides that a modification of a plan shall not require payments that would
leave the debtor with insufficient funds to carry on the farming operation after the plan is completed,
unless the debtor proposes such amodification.

Sec. 1007. Family Fishermen Subsection (&) of section 1007 of the Act amends Bankruptcy Code
section 101 to add definitions of “commercid fishing operation,” “commercid fishing vessd,” “family




fisherman” and “family fisherman with regular annud income.” The definition of “commercaid fishing
operation” includes the catching or harvesting of fish, shrimp, lobsters, urchins, seaweed, shelfish, or
other aguatic species or products. The term “commercia fishing vessal” is defined as avessdl used by
afisher to “carry out acommercid fishing operation.” The term “family fisherman” is defined as an
individud engaged in acommercid fishing operation, with an aggregate debt limit of $1.5 million. The
definition pecifies that at least 80 percent of those debts must be derived from a commercid fishing
operation. The percentage of income that must be derived from such operation is specified to be more
than 50 percent of theindividua’s gross income for the taxable year preceding the taxable year in which
the case wasfiled. Smilar provisons are included for corporations and partnerships. The term “family
fisherman with regular annud income’ is defined as a family fisherman whose annud incomeis
aufficiently stable and regular to enable such person to make payments under a chapter 12 plan.
Section 1007(b) amends Bankruptcy Code section 109 to provide that afamily fisherman isdigible to
be a debtor under chapter 12. Section 1007(c) amends the heading of chapter 12 to include a
reference to family fisherman and makes conforming revisons to Sections 1203 and 1206.

TITLE XI. HEALTH CARE AND EMPLOYEE BENEFITS

Sec. 1101. Definitions. Subsection (8) of section 1101 of the Act amends section 101 of the
Bankruptcy Code to add a definition of “hedlth care business” The definition includes any public or
private entity (without regard to whether that entity isfor or not for profit) thet is primarily engaged in
offering to the genera public facilities and services for diagnosis or trestment of injury, deformity or
disease; and surgical, drug treatment, psychiatric or obstetric care. It o includes the following
entities (1) agenerd or gpecidized hospitd; (2) an ancillary ambulatory, emergency, or surgica
trestment facility; (3) ahospice; (d) ahome hedth agency; (e) other hedth care indtitution thet is Smilar
to an entity referred to in (8) through (d); and other long-term care facility. These include a skilled
nuraing facility, intermediate care facility; asssted living facility, home for the aged, domiciliary care
facility, and hedlth care indtitution that is related to an aforementioned facility. Section 1101(b) amends
Bankruptcy Code section 101 to add a definition of “patient.” The term means an individua who
obtains or receives services from a hedlth care business. Section 1101(c) amends section 101 of the
Bankruptcy Code to add a definition of “patient records.” The term means any written document
relating to a patient or record recorded in amagnetic, opticd, or other form of eectronic medium.
Section 1101(d) specifiesthat the amendments effected by new section 101(27A) do not affect the
interpretation of section 109(b).

Sec. 1102. Disposal of Patient Records. Section 1102 of the Act adds a provision to the Bankruptcy
Code specifying requirements for the disposal of patient recordsin achapter 7, 9, or 11 case of a
hedlth care business where the trustee lacks sufficient funds to pay for the storage of such recordsin
accordance with gpplicable federd or state law. The requirements chiefly consst of providing notice to
the affected patients and specifying the method of disposa for unclaimed records. They are intended to
protect the privecy and confidentidity of a patient’'s medical records when they arein the custody of a




hedlth care busnessin bankruptcy. The provision specifies the following requirements:

Q) The trustee shdll: (a) publish notice in one or more gppropriate newspapers dating thet if the
records are not claimed by the patient or an insurance provider (if permitted under gpplicable
law) within 90 days of the date of such notice, then the trustee will destroy such records; and
(b) during such 90-day period, attempt to directly notify by mail each patient and appropriate
insurance carrier of the claming or digposing of such records.

2 If after providing such notice patient records are not claimed within the specified period, the
trustee shdl, upon the expiration of such period, send arequest by certified mail to each
appropriate federal agency to request permission from such agency to deposit the records with
the agency.

3 If after providing the notice as set forth above, patient records are not claimed, the trustee shall
destroy such records as follows: (a) by shredding or burning, if the records are written; or (b)
by destroying the records so that their information cannot be retrieved, if the records are
magnetic, optica or eectronic.

It is anticipated that if the estate of the debtor lacks the fundsto pay for the costs and expenses related
to the above, the trustee may recover such costs and expenses under section 506(c) of the Bankruptcy
Code.

Sec. 1103. Adminigrative Expense Claim for Cogts of Closing a Health Care Business and Other
Adminidrative Expenses. Section 1103 of the Act amends section 503(b) of the Bankruptcy Code to
provide that the actud, necessary costs and expenses of closing a hedlth care business (including the
disposal of patient records or transferral of patients) incurred by atrustee, federal agency, or a
department or agency of a state are alowed adminigtrative expenses.

Sec. 1104. Appointment of Ombudsman to Act as Petient Advocate. Section 1104 of the Act adds a
provision to the Bankruptcy Code requiring the court to order the gppointment of an ombudsman to
monitor the quaity of patient care within 30 days after commencement of a chapter 7, 9, or 11 hedth
care business bankruptcy case, unless the court finds that such gppointment is not necessary for the
protection of patients under the specific facts of the case. The ombudsman must be a disnterested
person. If the hedth care businessis along-term care facility, a person who is serving as a State Long-
Term Care Ombudsman of the Older Americans Act of 1965 may be gppointed as the ombudsman in
such case. The ombudsman must: (1) monitor the quality of patient care to the extent necessary under
the circumstances, including interviewing patients and physicians; (2) report to the court, not less than
60 days from the date of gppointment and then every 60 days thereafter, at a hearing or in writing
regarding the qudity of patient care at the hedlth care business involved; and (3) notify the court by
motion or written report (with notice to gppropriate parties in interest) if the ombudsman determines
that the qudity of patient care is declining Sgnificantly or is otherwise being materialy compromised.
The provision requires the ombudsman to maintain any information obtained that relates to patients
(including patient records) as confidentia. Section 1104(b) amends section 330(a)(1) of the




Bankruptcy Code to authorize the payment of reasonable compensation to an ombudsman.

Sec. 1105. Debtor in Possession; Duty of Trustee to Transfer Petients. Section 1105 of the Act
amends section 704(a) of the Bankruptcy Code to require atrustee or debtor in possession to use dl
reasonable and best efforts to transfer patients from a hedlth care business that isin the process of being
closed to an appropriate hedth care business. The trandferee health care business should be in the
vicinity of the transferor hedlth care business, provide the patient with services that are substantialy
samilar to those provided by the transferor health care business, and maintain a reasonable qudity of
care.

Sec. 1106. Exclusion from Program Participation Not Subject to Automatic Stay. Section 1106
amends section 362(b) of the Bankruptcy Code to except from the automatic stay the exclusion by the
Secretary of Health and Human Services of a debtor from participation in the medicare program or
other specified federa hedth care programs.

TITLE XIl. TECHNICAL AMENDMENTS

Sec. 1201. Definitions. Section 1201 of the Act amends the definitions contained in section 101 of the
Bankruptcy Code. Paragraphs (1), (2), (4), and (7) of section 1201 make technical changes to section
101 to convert each definition into a sentence (thereby facilitating future amendments to the separate
paragraphs) and to redesignate the definitionsin correct and completely numerical sequence.

Paragraph (3) of section 1101 makes necessary and conforming amendments to cross referencesto the
newly redesignated definitions.

Paragraph (5) of section 1201 concerns single asset real estate debtors. A single asst redl
estate chapter 11 case presents specid concerns. As the name implies, the principal asset in thistype
of case congsts of some form of red estate, such as undeveloped land. Typicaly, the form of
ownership of asingle asset real estate debtor is a corporation or limited partnership. The largest
creditor in asingle asset red estate case istypicaly the secured lender who advanced the funds to the
debtor to acquire the red property. Often, asingle asset red estate debtor resorts to filing for
bankruptcy reief for the sole purpose of staying an impending foreclosure proceeding or sde
commenced by the secured lender. Foreclosure actions are filed when the debtor lacks sufficient cash
flow to service the debt and maintain the property. Taxing authorities may adso have liens againg the
property. Based on the nature of its principa asset, a single asset red estate debtor often has few, if
any, unsecured creditors. If unsecured creditors exist, they may have only nomind clams againg the
sgngle asst real estate debtor. Depending on the nature and ownership of any business operating on
the debtor's red property, the debtor may have few, if any, employees. Accordingly, there may belittle
interest on behaf of unsecured creditorsin asingle asset red estate case to serve on acreditors
committee.



In 1994, the Bankruptcy Code was amended to accord specia treatment for single asset redl
edtate debtors. It defined this type of debtor as a bankruptcy estate comprised of asingle piece of red
property or project, other than resdentid red property with fewer than four resdentid units. The
property or project must generate substantialy al of the debtor's grossincome. A debtor that conducts
subgtantia business on the property beyond that relating to its operation is excluded from this definition.
In addition, the definition fixed a monetary cap. To qualify as asngle asset red estate debtor, the
debtor could not have noncontingent, liquidated secured debtsin excess of $4 million. Subparagraph
(5)(A) amends the definition of “"single asset red edtate” to exclude family farmers from this definition.
Paragraph (5)(B) amends section 101(51B) of the Bankruptcy Code to diminate the $4 million debt
limitation on Single asst red estate. The present $4 million cap prevents the use of the expedited relief
procedure in many commercid property reorganizations, and effectively provides an opportunity for a
number of debtors to abusively file for bankruptcy in order to obtain the protection of the automatic
say againg their creditors. Asaresult of this amendment, creditorsin more cases will be able to obtain
the expedited relief from the automatic stay which is made available under section 362(d)(3) of the
Bankruptcy Code.

Paragraph (6) of section 1201, together with section 1214, respond to a 1997 Ninth Circuit
case, in which two purchase money lenders (without knowledge that the debtor had recently filed an
undisclosed chapter 11 case that was subsequently converted to chapter 7), funded the debtor's
acquisition of an gpartment complex and recorded their purchase-money deed of trust immediately
following recordation of the deed to the debtors.®® Spedificaly, it anends the definition of “transfer” in
section 101(54) of the Bankruptcy Code to include the “cregtion of alien.” This amendment gives
expression to awiddy held undersanding since the enactment of the Bankruptcy Reform Act of
1978,% that is, atransfer includes the crestion of alien.

Sec. 1202. Adjustment of Dallar Amounts. Bankruptcy Code section 104 provides for the periodic
automatic adjustment of certain dollar amounts specified in the Code to reflect the change in the
Consumer Price Index. Section 1202 amends Bankruptcy Code section 104(b) to add areference to
certain other monetary amounts specified in the Bankruptcy Code section. These include: (1) section
522(f)(3) (pertaining to the avoidance of certain liens on implements and other persond property vaued
a less than $5,000); (2) section 101(19A) (definition of family fisherman); (3) section 522(f)(4)
(definition of household goods); (4) section 541(b) (property items, such as certain educeationa
individua retirement accounts and tuition credit or certificate programs, that do not condtitute property
of the bankruptcy estate); (5) section 547(c)(9) (limits the avoidance of a preferentia transfer, under
certain circumstances); (6) section 1322(d) (concerning the applicability of the needs-based test to
chapter 13 debtors with above median incomes); (7) section 1325(b) (determination of disposable
income for chapter 13 debtors with above median incomes); and (8) section1326(b)(3) (paymentsto a

93 Thompson v. Margen (In reMcConville), 110 F.3d 47 (9" Cir.), cert. denied, 522 U.S. 966 (1997).
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chapter 7 trustee in a chapter 13 case). In addition, the provision adds a reference to section1409(b)
of title 28 of the United States Code, which pertains to the venue of proceedings to recover a money
judgment or property.

Sec. 1203. Extenson of Time. Section 1203 of the Act makes a technica amendment to correct a
reference error described in amendment notes contained in the United States Code. As specified in the
amendment note relating to subsection (c)(2) of section 108 of the Bankruptcy Code, the amendment
made by section 257(b)(2)(B) of Public Law 99-554 could not be executed as Stated.

Sec. 1204. Technicd Amendments. Section 1204 of the Act makes technical amendmentsto
Bankruptcy Code sections 109(b)(2) (to strike an statutory cross reference), 541(b)(2) (to add “or” to
the end of this provision), and 522(b)(1) (to replace “product” with “products’”).

Sec. 1205. Pendty for Persons Who Negligently or Fraudulently Prepare Bankruptcy Petitions.
Section 1205 of the Act amends section 110(j)(4) of the Bankruptcy Code to change the reference to
attorneys from the singular possessive to the plurd possessive.

Sec. 1206. Limitation on Compensation of Professional Persons. Section 328(a) of the Bankruptcy
Code provides that atrustee or a creditors and equity security holders committee may, with court
gpproval, obtain the services of a professona person on any reasonable terms and conditions of
employment, including on aretainer, on an hourly basis, or on a contingent fee bass. Section 1206 of
the Act amends section 328(a) to include compensation “on afixed or percentage fee basis' in addition
to the other gpecified forms of reimbursement.

Sec. 1207. Effect of Converson. Section 1207 of the Act makes atechnical correction in section
348(f)(2) of the Bankruptcy Code to clarify that the first reference to property, like the subsequent
reference to property, is areference to property of the estate.

Sec. 1208. Allowance of Adminigrative Expenses. Section 1208 of the Act amends section
503(b)(4) of the Bankruptcy Code to limit the types of compensable professiona services rendered by
an atorney or accountant that can qualify as adminigtrative expenses in a bankruptcy case. Expenses
for attorneys or accountants incurred by individua members of creditors or equity security holders
committees are not recoverable, but expenses incurred for such professond servicesincurred by such
committees themsdlves would be.

Sec. 1209. Exceptionsto Discharge. Section 1209 of the Act amends section 523(a) of the
Bankruptcy Code to correct atechnica error in the placement of paragraph (15), which was added to
section 523 by section 304(€)(1) of the Bankruptcy Reform Act of 1994. Section 1209 also amends
section 523(a)(9), which makes nondischargeable any debt resulting from death or persond injury
arisng from the debtor's unlawful operation of amotor vehicle while intoxicated, to add “watercraft, or
arcraft" after “motor vehicle" Nether additiona term should be defined or included as a* motor




vehicle" in section 523(8)(9) and each isintended to comprise unpowered as well as motor-powered
craft. Congress previoudy made the policy judgment that the equities of persons injured by drunk
drivers outweigh the responsible debtor's interest in afresh start, and here clarifies that the policy
gpplies not only on land but dso on the water and in the air. Viewed from a practica standpoint, this
provison closes aloophole that gives intoxicated watercraft and aircraft operators preferred trestment
over intoxicated motor vehicle drivers and denies victims of acohol and drug related boat and plane
accidents the same rights accorded to automobile accident victims under current law. Findly, this
section corrects agrammeatica error in section 523(e).

Sec. 1210. Effect of Discharge. Section 1210 of the Act makes technical amendments to correct
errors in section 524(a)(3) of the Bankruptcy Code caused by section 257(0)(2) of Public Law 99-554
and section 501(d)(14)(A) of Public Law 103-394.%

Sec. 1211, Protection Againg Discriminatory Treatment. Section 1211 of the Act conforms a
reference to its antecedent reference in section 525(c) of the Bankruptcy Code. The omission of
“sudent” before “grant” in the second place it gppears in section 525(c) made possible the
interpretation that a broader limitation on lender discretion was intended, so that no loan could be
denied because of aprior bankruptcy if the lending indtitution was in the business of making student
loans. Section 1211 isintended to make clear that lenders involved in making government guaranteed
or insured student loans are not barred by this Bankruptcy Code provision from denying other types of
loans based on an gpplicant's bankruptcy history; only student loans and grants, therefore, cannot be
denied under section 525(c) because of a prior bankruptcy.

Sec. 1212. Property of the Estate. Production payments are roydties tied to the production of a
certain volume or vaue of oil or gas, determined without regard to production costs. They typicaly
would be paid by an oil or gas operator to the owner of the underlying property on which the oil or gas
isfound. Under section 541(b)(4)(B)(ii) of the Bankruptcy Code, added by the Bankruptcy Reform
Act of 1994, production payments are generally excluded from the debtor's estate, provided they could
be included only by virtue of section 542 of the Bankruptcy Code, which relates generdly to the
obligation of those holding property which belongs in the estate to turn it over to the trustee. Section
1212 of the Act addsto this proviso a reference to section 365 of the Bankruptcy Code, which
authorizes the trustee to assume or reject an executory contract or unexpired lease. It thereby clarifies
the original Congressiond intent to generally exclude production payments from the debtor's etate.

Sec. 1213. Preferences. Section 547 of the Bankruptcy Code authorizes atrustee to avoid a
preferentia payment made to a creditor by a debtor within 90 days of filing, whether the creditor isan
ingder or an outsider. To address the concern that a corporate insder (such as an officer or director
who is acreditor of hisor her own corporation has an unfair advantage over outside creditors, section

9For adescri ption of these errors, see the appropriate footnote and amendment notes in the United States Code.



547 dso authorizes atrustee to avoid a preferentid payment made to an insder creditor between 90
days and one year beforefiling. Severa recent cases, including DePrizio,* alowed the trustee to
“reach-back" and avoid atransfer to a noninsder creditor made within the 90-day to one-year time
frameif an insder benefitted from the trandfer in someway. This had the effect of discouraging lenders
from obtaining loan guarantees, lest transfers to the lender be vulnerable to recapture by reason of the
debtor's ingder relationship with the loan guarantor. Section 202 of the Bankruptcy Reform Act of
1994 addressed the DePrizio problem by inserting a new section 550(c) into the Bankruptcy Code to
prevent avoidance or recovery from anoninsider creditor during the 90-day to one-year period even
though the transfer to the noninsder benefitted an insder creditor. The 1994 amendments, however,
faled to make a corresponding amendment to section 547, which deals with the avoidance of
preferentid transfers. As aresult, atrustee could till utilize section 547 to avoid a preferentid lien given
to anoningder bank, more than 90 days but less than one year before bankruptcy, if the transfer
benefitted an insder guarantor of the debtor's debt. Accordingly, section 1213 of the Act makesa
perfecting amendment to section 547 to provide that if the trustee avoids atransfer given by the debtor
to anoningder for the benefit of an insder creditor between 90 days and one year before filing, that
avoidance is valid only with respect to the ingder creditor. Thus both the previous amendment to
section 550 and the perfecting amendment to section 547 protect the noninsider from the avoiding
powers of the trustee exercised with respect to transfers made during the 90-day to one year pre-filing
period. Thisprovisonisintended to apply to any case, including any adversary proceeding, thet is
pending or commenced on or after the date of enactment of this Act.

Sec. 1214. Podpetition Transactions. Section 1214 of the Act amends section 549(c) of the
Bankruptcy Code to darify its gpplication to an interest in red property. This amendment should be
construed in conjunction with section 1201 of the Act.®’

Sec. 1215. Disposition of Property of the Edtate. Section 1215 of the Act amends section 726(b) of
the Bankruptcy Code to strike an erroneous reference.®

Sec. 1216. Generd Provisons. Section 1216 of the Act amends section 901(a) of the Bankruptcy
Code to correct an omisson in alist of sections applicable to cases under chapter 9 of title 11 of the
United States Code.

Sec. 1217. Abandonment of Railroad Line. Section 1217 of the Act amends section 1170(e)(1) of
the Bankruptcy Code to reflect the fact that section 11347 of title 49 of the United States Code was

B evit v. Ingersoll Rand Fin. Corp., 874 F.2d 1186 (7th Cir. 1989); see, e.g., Ray v. City Bank and Trust Co. (InreC-L
Cartage Co.), 899 F.2d 1490 (6th Cir. 1990); Manufacturers Hanover Leasing Corp. v. Lowrey (In re Robinson Bros.
Drilling, Inc.), 892 F.2d 850 (10th Cir. 1989).
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repealed by section 102(a) of Public Law 104-88 and that provisions comparable to section 11347
appear in section 11326(a) of title 49 of the United States Code.

Sec. 1218. Contents of Plan. Section 1218 of the Act amends section 1172(c)(1) of the Bankruptcy
Code to reflect the fact that section 11347 of title 49 of the United States Code was repedled by
section 102(a) of Public Law 104-88 and that provisions comparable to section 11347 appear in
section 11326(a) of title 49 of the United States Code.

Sec. 1219. Bankruptcy Cases and Proceedings. Section 1219 of the Act amends section 1334(d) of
title 28 of the United States Code to make clarifying references.®

Sec. 1220. Knowing Disregard of Bankruptcy Law or Rule. Section 1220 of the Act amends section
156(a) of title 18 of the United States Code to make stylistic changes and correct a reference to the
Bankruptcy Code.

Sec. 1221. Transfers Made by Nonprofit Charitable Corporations. Section 1221 of the Act amends
section 363(d) of the Bankruptcy Code to restrict the authority of atrustee to use, séll, or lease

property by a nonprofit corporation or trust. Firg, the use, sall or lease of such property must bein
accordance with gpplicable nonbankruptcy law and to the extent it is not inconsistent with any relief
granted under certain specified provisons of section 362 of the Bankruptcy Code concerning the
goplicability of the automatic stay. Second, section 1221 imposes Smilar restrictions with regard to
plan confirmation requirements for chapter 11 cases. Third, it amends section 541 of the Bankruptcy
Code to provide that any property of abankruptcy estate in which the debtor is a nonprofit corporation
(as described in certain provisions of the Internal Revenue Code) may not be transferred to an entity
that is not a corporation, but only under the same conditions that would apply if the debtor was not in
bankruptcy. The amendments made by this section gpply to cases pending on the date of enactment or
to casesfiled after such date. Section 1221 provides that a court may not confirm a plan without
congdering whether this provison would substantidly affect the rights of a party in interest who first
acquired rights with respect to the debtor postpetition. Nothing in this provison may be construed to
require the court to remand or refer any proceeding, issue, or controversy to any other court or to
require the gpproval of any other court for the transfer of property.

Sec. 1222. Protection of Valid Purchase Money Security Interests. Section 1222 of the Act extends
the gpplicable perfection period for a security interest in property of the debtor in section 547(c)(3)(B)

of the Bankruptcy Code from 20 to 30 days.

Sec. 1223. Bankruptcy Judgeships. The substantia increase in bankruptcy casefilings clearly creetes
aneed for additiona bankruptcy judgeships. In the 105th Congress, the House responded to this need

SFor adescri ption of the errors, see the appropriate footnote and amendment notes in the United States Code.



by passing H.R. 1596, which would have created additional permanent and temporary bankruptcy
judgeships and extended an existing temporary position. Section 1223 extends four existing temporary
judgeships and authorizes 28 additiond bankruptcy judgeships.

Sec. 1224. Compensating Trustees. Section 1224 of the Act amends section 1326 of the Bankruptcy
Code to provide that if a chapter 7 trustee has been alowed compensation as aresult of the converson
or dismissal of the debtor’s prior case pursuant to section 707(b) and some portion of that
compensation remains unpaid, the amount of any such unpaid compensation must be repaid in the
debtor’ s subsequent chapter 13 case. This payment must be prorated over the term of the plan and
paid on amonthly basis. The amount of the monthly payment may not exceed the greeter of $25 or the
amount payable to unsecured nonpriority creditors as provided by the plan, multiplied by five percent
and the result divided by the number of months of the plan.

Sec. 1225. Amendment to Section 362 of Titilell, United States Code. Section 1225 of the Act
amends section 362(b) of the Bankruptcy Code to except from the automatic stay the cregtion or
perfection of a statutory lien for an ad valorem property tax or for a special tax or specia assessment
on real property (whether or not ad valorem) that isimposed by a governmental unit, if such tax or
assessment becomes due after the filing of the petition.

Sec. 1226. Judicia Education. Section 1226 of the Act requires the Director of the Federa Judicial
Center, in consultation with the Director of the Executive Office for United States Trustees, to develop
materias and conduct training as may be useful to the courts in implementing this Act, including the
needs-based reforms under section 707(b) (as amended by this Act) and amendments pertaining to
regffirmation agreements.

Sec. 1227. Reclamation. Section 1227 of the Act amends section 546(c) of the Bankruptcy Code to
provide that the rights of atrustee under sections 544(a), 545, 547, and 549 are subject to the rights of
asdler of goodsto reclaim goods sold in the ordinary course of businessto the debtor if: (1) the
debtor received these goods while insolvent not later than 45 days prior to the commencement of the
case, and (2) written demand for reclamation of the goods is made not later than 45 days after receipt
of such goods by the debtor or not later than 20 days after the commencement of the casg, if the 45
day period expires after the commencement of the case. If the sdller fails to provide notice in the
manner provided in this provison, the seller may till assert the rights set forth in section 503(b)(7) of
the Bankruptcy Code. Section 1227(b) amends Bankruptcy Code section 503(b) to provide that the
vaue of any goods recelved by a debtor not later than within 20 days prior to the commencement of a
bankruptcy case in which the goods have been sold to the debtor in the ordinary course of the debtor’s
businessis an alowed adminigtrative expense.

Sec. 1228. Providing Requested Tax Documents to the Court. Subsection (&) of section 1228 of the
Act provides that the court may not grant a discharge to an individua in a case under chapter 7 unless
requested tax documents have been provided to the court. Section 1228(b) similarly providesthat the




court may not confirm a chapter 11 or 13 plan unless requested tax documents have been filed with the
court. Section 1228(c) directs the court to destroy documents submitted in support of a bankruptcy
clam not sooner than three years after the date of the conclusion of a bankruptcy casefiled by an
individua debtor under chapter 7, 11, or 13. In the event of a pending audit or enforcement action, the
court may extend the time for destruction of such requested tax documents.

Sec. 1229. Encouraging Creditworthiness. Subsection (a) of section 1229 of the Act expressesthe
sense of the Congressthat certain lenders may sometimes offer credit to consumers indiscriminately and
that resulting consumer debt may be amgor contributing factor leading to consumer insolvency.
Section 1229(b) directs the Board of Governors of the Federa Reserve to study certain consumer
credit industry solicitation and credit granting practices as well as the effect of such practiceson
consumer debt and insolvency. The specified practices involve the solicitation and extenson of credit
on an indiscriminate basis that encourages consumers to accumulate additiona debt and where the
lender failsto ensure that the consumer borrower is capable of repaying the debt. Section 1229(c)
requires the study described in subsection (b) to be prepared within 12 months from the date of the
Act’senactment. This provision authorizes the Board to issue regul ations requiring additiona
disclosures to consumers and permits it to undertake any other actions consstent with its statutory
authority, which are necessary to ensure responsible industry practices and to prevent resulting
consumer debt and insolvency.

Sec. 1230. Property No Longer Subject to Redemption. Section 1230 of the Act amends section
541(b) of the Bankruptcy Code to provide that, under certain circumstances, an interest of the debtor
in tangible persona property (other than securities, or written or printed evidences of indebtedness or
title) that the debtor pledged or sold as collatera for aloan or advance of money given by aperson
licensed under law to make such loan or advance is not property of the estate. Subject to subchapter
[11 of chapter 5 of the Bankruptcy Code, the provision applieswhere: (1) the property isin the
possession of the pledgee or transferee; (2) the debtor has no obligation to repay the money, redeem
the collateral, or buy back the property at a stipulated price; and (3) neither the debtor nor the trustee
have exercised any right to redeem provided under the contract or State law in atimely manner as
provided under state law and section 108(b) of the Bankruptcy Code.

Sec. 1231. Trustees. Section 1231 of the Act establishes a series of procedurd protections for
chapter 7 and chapter 13 trustees concerning final agency decisons relating to trustee gppointments and
future case assignments. Section 1231(a) amends section 586(d) of title 28 of the United States Code
to allow achapter 7 or chapter 13 trustee to obtain judicid review of such decisons by commencing an
action in the United States didtrict court after the trustee exhaudts al available adminigtrative remedies.
Unless the trustee e ects an adminigrative hearing on the record, the trustee is deemed to have
exhaugted dl adminigtrative remedies under this provison if the agency fals to make afind agency
decison within 90 days after the trustee requests an adminigtrative remedy. The provison requiresthe
Attorney Generd to promulgate procedures to implement this provision. It further providesthat the
agency’ s decison must be affirmed by the digtrict court unless it is unreasonable and without cause




based on the adminigtrative record before the agency.

Section 1231(b) amends section 586(€) of title 28 of the United States Code to permit a
chapter 13 trustee to obtain judicid review of certain find agency actions relating to clams for actud,
necessary expenses under section 586(€). The trustee may commence an action in the United States
digtrict court where the trustee resides. The agency’ s decison must be affirmed by the district court
unlessit is unreasonable and without cause based on the adminigrative record before the agency. It
directs the Attorney Generd to prescribe procedures to implement this provision.

Sec. 1232. Bankruptcy Forms. Section 1232 of the Act amends section 2075 of title 28 of the United
States Code to aform to be prescribed for the statement specified under section 707(b)(2)(C) of the
Bankruptcy Code and to promulgate generd rules on the content of such statement.

Sec. 1233. Direct Appeds of Bankruptcy Matters to Courts of Appeals. Under current law, appeds
from decisions rendered by the bankruptcy court are either heard by the district court or a bankruptcy
gppdlate pand. In addition to the time and cost factors attendant to the present gppellate system,
decisons rendered by adigtrict court as well as a bankruptcy appellate pand are generaly not binding
and lack stare decisis vadue.

To address these problems, section 1233 of the Act amends section 158(d) of title 28 to
establish a procedure to facilitate appeals of certain decisons, judgments, orders and decrees of the
bankruptcy courtsto the circuit courts of appeds by means of atwo-step certification process. The
first step is a certification by the bankruptcy court, district court, or bankruptcy appellate pand (acting
on its own mation or on the request of aparty, or the gppellants and appdlees acting jointly). Such
certification must be issued by the lower court if: (1) the bankruptcy court, district court, or bankruptcy
gppellate panel determines that one or more of certain specified standards are met; or (2) amgority in
number of the appelants and amgority in number of the appellees request certification and represent
that one or more of the standards are met. The second step is authorization by the circuit court of
gppeals. Juridiction for the direct gpped would exist in the circuit court of appeals only if the court of
appedl s authorizes the direct appedl.

This procedureis intended to be used to settle unresolved questions of law where thereisa
need to establish clear binding precedent at the court of appeds level, where the matter is one of public
importance, where there is a need to resolve conflicting decisions on a question of law, or where an
immediate appea may materialy advance the progress of the case or proceeding. The courts of
gpped s are encouraged to authorize direct gppedsin these circumstances. While fact-intensve issues
may occasonaly offer grounds for certification even when binding precedent dready exists on the
generd legd issue in question, it is anticipated that this procedure will rarely be used in that
circumstance or in an attempt to bring to the circuit courts of gppeds matters that can appropriately be
resolved initidly be district court judges or bankruptcy appdlate panels.

Sec. 1234. Involuntary Cases. Section 1234 of the Act amends the Bankruptcy Code's criteriafor




commencing an involuntary bankruptcy case. Current law renders a creditor indigibleif itsclamis
contingent asto ligbility or the subject of a bonafide dispute. This provision amends section 303(b)(1)
to specify that a creditor would be indigible to file an involuntary petition if the creditor’s clam wasthe
subject of abonafide dispute asto ligbility or amount. It further provides that the claims needed to meet
the monetary threshold must be undisputed. The provision makes a conforming revison to section
303(h)(1). Section 1234 becomes effective on the date of enactment of this Act and appliesto cases
commenced before, on, and after such date.

Sec. 1235. Federd Election Law Fines and Penalties as Nondischargeable Debt. Section 1235 of the
Act amends section 523(a) of the Bankruptcy Code to make debts incurred to pay fines or pendties
imposed under federd dection law nondischargesble.

TITLE XIII. CONSUMER CREDIT DISCLOSURE

Sec. 1301. Enhanced Disclosures under an Open End Credit Plan Section 1301 of the Act amends
section 127(b) of the Truth in Lending Act to mandate the incluson of certain specified disclosuresin
billing statements with respect to various open end credit plans. In generd, these satements must
contain an example of the time it would take to repay a stated baance at a specified interest rate. In
addition, they musgt warn the borrower that making only the minimum payment will increase the amount
of interest that must be paid and the time it takes to repay the baance. Further, atoll-free telephone
number must be provided where the borrower can obtain an estimate of the time it would take to repay
the balance if only minimum payments are made. With respect to a creditor whose compliance with
title 15 of the United States Code is enforced by the Federa Trade Commission (FTC), the billing
statement must advise the borrower to contact the FTC at a toll-free telephone number to obtain an
estimate of the time it would take to repay the borrower’s balance. Section 1301(a) permitsthe
creditor to subgtitute an example based on a higher interest rate. As necessary, the provision requires
the Board of Governors of the Federad Reserve System (“Board”), to periodically recaculate by rule
the interest rate and repayment periods specified in Section 1301(a). With respect to the toll-free
telephone number, section 1301(a) permits athird party to establish and maintainit. Under certain
circumstances, the toll-free number may connect calersto an automated device.

For aperiod not to exceed 24 months from the effective date of the Act, the Board is required
to establish and maintain a toll-free telephone number (or provide a toll-free telephone number
established and maintained by athird party) for use by creditors that are depository ingtitutions (as
defined in section 3 of the Federal Deposit Insurance Act), including afedera or state credit union (as
defined in section 101 of the Federd Credit Union Act), with total assets not exceeding $250 million.
Not later than six months prior to the expiration of the 24-month period, the Board must submit a
report on this program to the Committee on Banking, Housing, and Urban Affairs of the Senate, and
the Committee on Financial Services of the House of Representatives. In addition, section 1301(a)
requires the Board to establish a detailed table illusirating the approximate number of months that it



would take to repay an outstanding balance if a consumer pays only the required minimum month
payments and if no other advances are made. The table should reflect a Sgnificant number of different
annua percentage rates, and account baances, minimum payment amounts. The Board must dso
promulgate regulations providing ingructiona guidance regarding the manner in which the information
contained in the tables should be used to respond to a request by an obligor under this provison.
Section 1301(a) provides that the disclosure requirements of this provision are ingpplicable to any
charge card account where the primary purpose of which isto require payment of chargesin full each
mornth.

Section 1301(b)(1) requires the Federd Reserve Board to promulgate regulations implementing
section 1301(a)’ s amendments to section127. Section 1301(b)(2) specifies that the effective date of
the amendments under subsection (a) and the regulations required under this provision shdl not take
effect until the later of 18 months after the date of enactment of this Act or 12 months &fter the
publication of fina regulations by the Board.

Section 1301(c) authorizes the Federa Reserve Board to conduct a study to determine the
types of information available to potential borrowers from consumer credit lending ingtitutions regarding
factors quaifying potentia borrowers for credit, repayment requirements, and the consequences of
default. The provision specifies the factors that should be consdered. The study’ s findings must be
submitted to Congress and include recommendations for legidative initiatives, based on the Board's

findings

Sec. 1302. Enhanced Disclosure for Credit Extensions Secured by a Dwelling. Subsection (a)(1) of
section 1302 of the Act amends section 127A(a)(13) of the Truth in Lending Act to require a statement
in any case in which the extenson of credit exceeds the far market vaue of a dwdling specifying that
the interest on the portion of the credit extension thet is greater than the fair market vaue of the dwelling
is not tax deductible for Federal income tax purposes. Section 1302(8)(2) amends section 147(b) of
the Truth in Lending Act to require an advertisement relaing to an extenson of credit that may exceed
the fair market vaue of adwedling and such advertissment is disseminated in paper form to the public or
through the Internet (as opposed to dissemination by radio or televison) to include a pecified
datement. The statement must disclose that the interest on the portion of the credit extenson that is
greater than the fair market vaue of the dwelling is not tax deductible for Federa income tax purposes
and that the consumer should consult atax advisor for further information regarding the deductibility of
interest and charges.

With respect to non-open end credit extensions, section 1302(b)(1) amends section 128 of the
Truth in Lending Act to require that a consumer receive a specified statement at the time he or she
gppliesfor credit with respect to a consumer credit transaction secured by the consumer’ s principa
dwelling and where the credit extenson may exceed the fair market vaue of the dwelling must contain a
specified statement. The statement must disclose that the interest on the portion of the credit extension
that exceeds the dwdling's fair market value is not tax deductible for federd income tax purposes and



that the consumer should consult atax advisor for further information regarding the deductibility of
interest and charges. Section 1302(b)(2) requires certain advertisements disseminated in paper form to
the public or through the Internet that relate to a consumer credit transaction secured by a consumer’s
principa dwelling where the extension of credit may exceed the dwelling' s fair market vaue to contain
pecified satements. These statements advise that the interest on the portion of the credit extension
that is greater than the fair market vaue of the dwelling is not tax deductible for Federa income tax
purposes and that the consumer should consult atax advisor for further information regarding the
deductibility of interest and charges.

Section 1302(c)(1) requires the Federa Reserve Board to promul gete regulations implementing
the amendments effectuated by this provison. Section 1302(c)(2) provides that these regulations shdl
not take effect until the later of 12 months following the Act’ s enactment date or 12 months after the
date of publication of such fina regulations by the Board.

Sec. 1303. Disclosures Related to “Introductory Rates’. Subsection (a) of section 1303 of the Act
amends section 127(c) of the Truth in Lending Act by adding a provision to add further requirements
for applications, solicitations and related materias that are subject to section 127(c)(1). With respect
to an gpplication or solicitation to open a credit card account and al promotiona materias
accompanying such gpplication or solicitation involving an “introductory rate’ offer, such materids must
do the following if they offer atemporary annua percentage rate of interest:

@ the term “introductory” in immediate proximity to each lising of the temporary annud
percentage interest rate gpplicable to such account;

2 if the annua percentage interest rate that will apply after the end of the temporary rate period
will be afixed rate, the time period in which the introductory period will end and the annud
percentage rate that will apply after the end of the introductory period must be clearly and
conspicuoudy stated in a prominent location closaly proximate to the firgt listing of the
temporary annua percentage rate;

3 if the annual percentage rate that will apply after the end of the temporary rate period will vary
in accordance with an index, the time period in which the introductory period will end and the
rate that will apply after that, based on an annud percentage rate that was in effect 60 days
before the date of mailing of the gpplication or solicitation must be clearly and conspicuoudy
dated in a prominent location closely proximate to the firgt listing of the temporary annud
percentage rate.

The second and third provisions described above do not apply to any listing of atemporary
annua percentage rate on an envelope or other enclosure in which an gpplication or solicitation to open
acredit card account is mailed. With respect to an gpplication or solicitation to open a credit card
account for which disclosure is required pursuant to section 127(c)(1) of the Truth in Lending Act,
section 1303(a) specifiesthat certain statements be made if the rate of interest is revocable under any
circumstance or upon any event. The statements must clearly and congpicuoudy appear in a prominent



manner on or with the gpplication or solicitation. The disclosures include agenera description of the
circumstances that may result in the revocation of the temporary annua percentage rate and an
explanation of the type of interest rate that will apply upon revocation of the temporary rate.

To implement this provison, section 1303(b) amends section 127(c) of the Truth in Lending
Act to define various relevant terms and requires the Board to promulgate regulations. The provision
does not become effective until the earlier of 12 months after the Act’s enactment date or 12 months
after the date of publication of such find regulations.

Sec. 1304. Internet-Based Credit Card Solicitations. Subsection (a) of section 1304 of the Act
amends section 127(c) of the Truth in Lending Act to require any solicitation to open a credit card
account for an open end consumer credit plan through the Internet or other interactive computer service
to clearly and conspicuoudy include the disclosures required under section 127(c)(1)(A) and (B). It
aso specifies that the disclosure required pursuant to section 127(c)(1)(A) be readily accessible to
consumers in close proximity to the solicitation and be updated regularly to reflect current policies,
terms, and fee amounts applicable to the credit card account. Section 1304(a) defines terms relevant
to the Internet.

Section 1304(b) requires the Federd Reserve Board to promulgate regul ations implementing
this provison. It also providesthat the amendments effectuated by section 1304 do not take effect until
the later of 12 months after the Act’ s enactment date or 12 months after the date of publication of such
regulations.

Sec. 1305. Disclosures Related to L ate Payment Deadlines and Pendlties. Subsection (&) of section
1305 of the Act amends section 127(b) of the Truth in Lending Act to provide thet if alate payment fee
isto be imposed due to the obligor’ s failure to make payment on or before a required payment due
date, the hilling statement must specify the date on which that payment is due (or if different the earliest
date on which alate payment fee may be charged) and the amount of the late payment fee to be
imposed if payment is made after such date.

Section 1305(b) requires the Federd Reserve Board to promulgate regul ations implementing
this provison. The amendments effectuated by this provision and the regulations promulgated
thereunder shall not take effect until the later of 12 months after the Act’s enactment date or 12 months
after the date of publication of the regulations.

Sec. 1306. Prohibition on Certain Actions for Failure to Incur Finance Charges. Subsection (a) of

section 1306 of the Act amends section 127 of the Truth in Lending Act to add a provision prohibiting
acreditor of an open end consumer credit plan from terminating an account prior to its expiration deate
solely because the consumer has not incurred finance charges on the account. The provision does not
prevent the creditor from terminating such account for inactivity for three or more consecutive months.




Section 1306(b) requires the Federd Reserve Board to promulgate regul ations implementing
the amendments effectuated by section 1306(a) and provides that they do not become effective until the
later of 12 months after the Act’s enactment date or 12 months after the date of publication of such fina
regulations.

Sec. 1307. Dua Use Debit Card. Subsection (a) of section 1307 of the act provides that the Federal
Reserve Board may conduct a study and submit areport to Congress containing its anays's of
consumer protections under existing law to limit the liability of consumers for unauthorized use of a debit
card or smilar accessdevice. The report mugt include recommendations for legidative initiatives, if any,
based on itsfindings.

Section 1307(b) providesthat the Federd Reserve Board, in preparing its report, may include
andysis of section 909 of the Electronic Fund Transfer Act to the extent this provison isin effect a the
time of the report and the implementing regulations. In addition, the analysis may pertain to whether any
voluntary industry rules have enhanced or may enhance the level of protection afforded consumersin
connection with such unauthorized use liability and whether amendments to the Electronic Fund
Transfer Act or implementing regulations are necessary to further address adequate protection for
consumers concerning unauthorized use ligbility.

Sec. 1308. Study of Bankruptcy Impact of Credit Extended to Dependent Students. Section 1308 of
the Act directsthe Board of Governors of the Federd Reserve to study the impact that the extension of
credit to dependents (defined under the Interna Revenue Code of 1986) who are enrolled in
postsecondary educationd ingtitutions has on the rate of bankruptcy casesfiled. The report must be
submitted to the Senate and House of Representatives no later than one year from the Act’ s enactment
date.

Sec. 1309. Clarification of Clear and Conspicuous. Subsection (a) of section 1309 of the Act requires
the Board (in consultation with other Federa banking agencies, the Nationa Credit Union
Adminigration Board, and the Federd Trade Commission) to promulgate regulations not later than six
months after the Act’s enactment date to provide guidance on the meaning of the term “clear and
conspicuous’ asit isused in section 127(b)(11)(A), (B) and (C) and section 127(c)(6)(A)(ii) and (iii)

of the Truth in Lending Act.

Section 1309(b) provides that regulations promulgated under section 1309(a) shdl include
examples of clear and conspicuous model disclosures for the purpose of disclosures required under the
Truth in Lending Act provisons st forth therein.

Section 1309(c) requires the Federd Reserve Board, in promulgating regulations under this
provision, to ensure that the clear and conspicuous standard required for disclosures made under the
Truth in Lending Act provisons sat forth in section 1309(a) can be implemented in a manner thet results
in disclosures which are reasonably understandable and designed to call attention to the nature and



ggnificance of the information in the notice.

TITLE XIV. PREVENTING CORPORATE BANKRUPTCY ABUSE

Sec. 1401. Employee Wage and Benefit Priorities. Section 1401 of the Act amends Bankruptcy
Code section 507(a) to provide heightened protections for employees by increasing the monetary cap
on wage and employee benefit claims entitled to priority under the Bankruptcy Code from $4,650 to
$10,000 and lengthens the reachback period for wage claims from 90 daysto 180 days. Asfew
employees will continue working without pay for an extended period, the principa effect of extending
the time period to 180 daysis that a greater portion of unpaid vacation, severance, and sick leave pay
will be entitled to priority payment.

Sec. 1402. Fraudulent Transfers and Obligations. Section 1402 of the Act amends section 548 of the
Bankruptcy Code to enhance the recovery of avoidable transfers and excessive pre-petition
compensation, such as bonuses, paid to ingders of adebtor. It effectuates two changesto current law
that would make it easier for atrustee to avoid pre-petition transfers. First, section 1402(1) extends the
one-year reach-back period for fraudulent transfers to two years. Second, section 1402(2) amends
Bankruptcy Code section 548(a) to clarify that it permits the recovery of any transfer to or an
obligation incurred for the benefit of an insder under an employment contract, under certain conditions.
In addition, section 1402 adds a new provision to section 548 authorizing a bankruptcy trustee to avoid
any transfer of an interest of the debtor in property that was made on or within the ten-year period
preceding the filing of the debtor’ s bankruptcy caseif: () the transfer was made to a salf-settled trust
or smilar device; (b) the transfer was made by the debtor; (C) the debtor is a beneficiary of such trust
or amilar device;, and (d) the debtor made such transfer with actud intent to hinder, delay, or defraud
any entity to which the debtor was or became, on or after the date that such transfer was made,
indebted. For purposes of this provison, atransfer includes a transfer made in anticipation of any
money judgment, crimind fine, or smilar obligation or which the debtor believed would be incurred asa
result of: (1) aviolation of federd or state securities laws, regulations, or orders; or (2) fraud, decelt, or
manipulation in fiduciary capacity or in connection with the purchase or sde of a security under
specified provisons of the federd securitieslaws.

Sec. 1403. Payment of Insurance Benefitsto Retired Employees. Current bankruptcy law prevents a
chapter 11 debtor from unilateraly modifying certain retiree benefits, such as hedlth insurance, during
the pendency of the bankruptcy case unless an authorized retiree representative is appointed and agrees
to the modification, or the court authorizes the modification. Section 1403 amends Bankruptcy Code
section 1114 to prevent debtors from evading these requirements by terminating retiree benefit plans on
the eve of bankruptcy. The amendment would require retroactive reingtatement of retiree benefits that
were modified within 180 days befor e the debtor filed for bankruptcy protection, unless the court finds
that the balance of the equiities clearly favors the modification.




Sec. 1404. Debts Nondischargeable If Incurred in Violation of Securities Fraud Laws. Bankruptcy
Code section 523(a)(19) makes certain debts nondischargeabl e that result from the violation of any
Federd securities law, State securities law, or any regulation or order issued under such Federd or state
securities law nondischargeable. Section 1404 amends Bankruptcy Code section 523(a)(19)(B) to
provide that it applies to debts that result before, on, or after the date on which the petition was filed
from any judgment, order, consent order, decree, settlement agreement, or from any court or
adminigrative order for damages or for other specified payments owed by the debtor.  Section 1404 is
effective as of July 30, 2002.

Sec. 1405. Appointment of Trustee in Cases of Suspected Fraud. Section 1405 amends Bankruptcy
Code section 1104 to require the United States trustee to move for the appointment of atrusteeif there
are reasonable grounds to suspect that current members of a chapter 11 debtor’ s governing body, chief
executive officer, chief financia officer, or members of the debtor’s governing body who sdected the
debtor’s chief executive officer or chief financid officer participated in actud fraud, dishonesty, or
criminal conduct in the management of the debtor or the debtor’ s public financid reporting.

Sec. 1406. Effective Date; Application of Amendments. Section 1406 provides that title X1V, with the
exception of one provision, takes effect on the date of enactment of this Act and the amendments apply
only to cases commenced after such date. The exception applies to section 1402(1) of the Act, which
applies only to cases commenced under the Bankruptcy Code more than one year after the date of
enactment of this Act.

TITLE XV. GENERAL EFFECTIVE DATE; APPLICATION OF AMENDMENTS

Sec. 1501. Effective Date; Application of Amendments. Subsection (8) of section 1501 of the Act
dates that the Act shdl take effect 180 days after the date of enactment, unless otherwise specified in
thisAct. Section 1501(b) provides that the amendments made by this Act shall not apply to cases
commenced under the Bankruptcy Code before the Act’s effective date, unless otherwise specified in
thisAct. The provision specifies that the amendments made by sections 308, 322 and 330 shdl apply
to cases commenced on or after the date of enactment of this Act.

Sec. 1502. Technica Corrections. Inlight of the renumbering of a paragraph in Bankruptcy Code
section 507 as effected by section 212 of this Act, section 1502 corrects various cross-referencesin
the Bankruptcy Code to reflect such renumbering.




